3 cou RTS LEGISLATURES 
_ MEDIA FREEDOM 


Fali S. Nariman 
- Samar Ditya Pal 
NR Madhava Menon 
Rajeev Dhavan 
Uday Raj Rai 
BRP Bhaskar 
KN Hari Kumar 


Edited by | 
‘K N Hari Kumar 


her eS 
Gi-.° 


Z 
an a 


ae 
«9 Se 


Se 


a he. es Sr er eens 2 
2 — ee a a ae 2 
a = _ ne -- ie 
ad a — a “ % Fi = r 
- : Fa de oe oat > 
we “= ? .. 7 Nes 
ar ; oe a a -—s-: - . 
<< . p= ees a fe ‘e- aes a. 


o— Go 


COURTS LEGISLATURES MEDIA FREEDOM 


Pweg” f 
Eero 6 
~ie 50* 


i= 


7, Cowes “ ea | 
a 


 MOGEERT AIC 


‘ 
ar 


. 


Popular Social Science 


COURTS 
LEGISLATURES 
MEDIA FREEDOM 


FALIS. NARIMAN ¢ SAMAR DITYA PAL e 
N.R. MADHAVA MENON e¢ RAJEEV DHAVAN e 
UDAY RAJ RAI ¢ BRP BHASKAR e 
K.N. HARI KUMAR 


Edited by | 
K. N. HARI KUMAR 


The atricles included in this book have been reprinted 
with the permission from respective copyright holders. 


ISBN 978-81-237-4681-4 
_ First Edition 2006 

First Reprint 2006 
Second Reprint 2007 (Saka 1928) 
© National Book Trust, India 
Rs 200.00 


Published by the Director, National Book Trust, India 
A-5 Green Park, New Delhi-110 016 


Contents 


Acknowledgements 


Introduction 


FALI S. NARIMAN 
Legislative Privileges and the Freedom of the Press 
A Legal Analysis 


SAMAR DITYA PAL 
Contempt Judges and Truth 


N.R. MADHAVA MENON 
Media Reporting of Crime and Fair.Trial Guarantee 


RAJEEV DHAVAN 
Contempt of Court and the Press 


UDAY RAJ RAI 
Governance, Governing Institutions and the 
Fourth Estate 


B.R.P. BHASKAR 
The Media Under Pressure 


K.N. HARI KUMAR 
Contempt, Privileges and Press Freedom 


About the Contributors 


Vil 


25 


30 


79 
133 


155 


189 


| ee See | ee Mn a ey 
| | ; 


igen As 


; _ 
Pe 


> 
ce 
Tes r 


i 
ae 
a - i: 7 a / : ; 
ae onambe ; ee 


: m eo & | taking) ie eet 
so es a pas hen re 
fit bree 2 —- er wan 


x 


) ; (ce. ee 

er ee ed ee 
fae. Se. er eels See es 
- yee ev? ed Wagy **e 


Acknowledgements 


Iam deeply grateful to Prof. Bipan Chandra, my teacher at 
the Jawaharlal Nehru University many years ago and now 
Chairman of the National Book Trust, India, for his sug- 
gestion to edit a collection of articles on the issues covered 
by my initial article. Without his unstinting support, it is 
unlikely that this book would have seen the light of day. _ 
I wish to thank the contributors who have taken the 
project very seriously and contributed deeply researched 
and though provoking articles to the volume at short no- 
tice. I wish especially to thank Mr. Binny Kurian, editor at 
the National Book Trust, India, for his painstaking prepa- 
ration of the book for publication. 


K.N. HARI KUMAR 


‘ ¥ o ‘ a ee 
> ih 5 s , .y i Oe 


i ; 
Phe % 
Si ee 


4 e 
“at 


io 9 


Sta A 


- 
are ; 


. y= x 


8 s 
vt 

4 si 
is) a 
So 5 4d 


ie: 
al 
Dy 


= 


é 
‘ 
4 


= 


Introduction 


One day in March 2003 I was approached by the young 
journalists of the Karnatak University Journalism Students 
Association in Bangalore to participate in a panel discus- 
sion on contempt of court in relation to the press. In the 
aftermath of the initiation of contempt proceedings against 
a wide section of the press in the Mysore judges sex scan- 
dal controversy, they were very worried. What can and 
cannot be written about while reporting about the judici- 
ary? they seemed to be asking themselves. As I began to 
educate myself about the contempt law, the critical nature 
of the law itself and these court proceedings became ap- 
parent to me. : | 

At the panel discussion, I realized that the anxiety felt 
by the journalists was bordering on fear. There I learnt on 
sound authority that there were indications that the judges 
of the Supreme Court meant to take the case to its logical 
conclusion, in spite of the widespread belief that the re- 
porting was by and large accurate. If it was not, why then 
were transfers of the concerned judges announced, only to 
be cancelled in the face of massive protests from the legal 
community and the general public, first in Assam, where 
resentment at long being the dustbin for the nation’s un- 
wanted persons ran high, and then in Rajasthan? 

It dawned on me then that this was to be a test case. 
Will the judiciary be successful in curbing the press and 
harnessing it to its agenda? Or will the press resist and 
fight to preserve its hard-won freedom and independence, 
not only in its own interest, but that of the people as a 
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whole and their democratic freedoms and their active, day- 
to-day participation in governance? These questions drove 
me in the succeeding months to further study and to write, 
distribute and discuss the first drafts of my article with 
friends, scholars and legal experts. 

Before the year ended another controversy emerged, 
this time it was the privileges case of the Tamil Nadu As- 
sembly against The Hindu. Again the stimulus was provided 
by an invitation to another panel discussion at the Advo- 
cates’ Association at the Karnataka High Court. As I was 
preparing for it, it occurred to me that there were substan- 
tial similarities and parallels between the law on contempt 
of court and privileges of the legislatures. And that it might 
be fruitful to put the two together and trace the interac- 
tions between the different institutions and sections of the 
society in the context of the Constitutional provisions 
which were at the centre of the controversies. This is what 
I started elaborating upon in my talk at the National Insti- 
tute of Advanced Studies, Bangalore, a couple of months 
later. Over the subsequent almost two years, my article has 
gone through many discussions, presentations and revi- 
sions. 

My own background as a journalist and current af- 
fairs commentator has led me to deal with the legal and 
Constitutional issues involved from the point of view of a 
lay person in civil society and a social scientist, rather than 
that of a legal practitioner or scholar. Broadly speaking, it 
can probably be said that I have tried to see the legal and 
political issues as a product of “culture,” which in anthro- 
pological sense is seen as a specific and unique set of 
practices and meanings constitutive of a particular society 
and constituted by it. I have tried to examine a singular 
history and experience, in this case that of post-Independ- 
ence India. Hopefully, this different perspective will throw 
light on the general issues in the areas of law, freedom, 
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civil society and governance. 

It is doubtless the critical and urgent nature of the is- 
sues involved which has led a galaxy of writers from the 
law, social science and journalism to contribute to this vol- 
ume at very short notice. The attempt has been to go 
beyond the confines of the traditional perspectives in the 
law and give the debate a much wider socio-political per- 
spective. For the debate on the relationships between the 
judiciary, the executive, the legislatures and the public in 
the context of press and media freedom and participation 
of civil society in governance goes to the heart of the vital 
issues confronting the nation today. 

The contributions themselves throw up many further 
questions which need be explored further in the national 
debate on these issues. Mr. Fali Nariman has argued per- 
suasively that the legislatures cannot use their privileges 
and power to punish for contempt in an arbitrary and 
manifestly perverse manner. And since in the current situ- 
ation the politicians cannot be relied upon to act with 
discretion and restraint, there is a case for judicial review 
of legislature decisions in relation to the press. Some ques- 
tions that arise in this context are: What about the Supreme 
Court’s repeated reaffirmation in the Searchlight and 
Keshav Singh cases that legislative privileges override the 
press freedom clause in the Constitution? What reasons 
can be given for not providing the public with all the in- 
formation about all the proceedings in the legislatures? 
Why should the legislators be shielded from criticism by 
the press? Which, if any, restrictions in this regard are to 
be considered reasonable, as provided by Article 19 (2) of 
the Constitution? What are the consequences of these de- 
cisions for the democratic nature of our polity? 

While perspicaciously unraveling the manifest diffi- 
culties, even absurdities, that arise from trying to make 
_ truth a defence in contempt cases, Mr. Samar Ditya Pal 
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argues that the “ground realities” of our society are such 
that we are not mature enough to follow in the footsteps 
of the advanced Western democracies and allow for a more 
liberal interpretation of the law with regard to 
scandalisation of the court, much less to abolish it alto- 
gether as proposed by a recent report on English Law. He 
argues that the judiciary has been entrusted by the found- 
ing fathers with the safeguarding of the Constitution and, 
hence, requires the contempt law as it now stands and as 
interpreted in their recent judgements for this purpose. 
Here, a different set of the questions arise: But how are 
our people to become mature to reach the status of the 
mature Western democracies? And when can they and the 
press have the freedoms and the participation in govern- 
ance that is characteristic of those favoured nations? And 
who is to decide that they are mature enough? Is not our 
democratic polity and Constitution said to be based on an 
act of faith of the founding fathers that our overwhelm- 
ingly poor and illiterate people are in fact mature enough 
for adult franchise and parliamentary democracy? 
Exploring the related issue of “trial by media”, Prof. 
(Dr.) N.R. Madhava Menon argues that when the media 
presents a one-sided picture and passes judgements in the 
guise of news reports, which is increasingly the case espe- 
cially in sensational criminal cases, it is likely to cause 
difficulties for fair trials to be held. There can be little ar- 
gument that there has been in recent years a growing 
tendency towards such unprofessional journalism, espe- 
cially in the private satellite TV channels. The Press Council 
recommendations on norms for media reporting of courts, 
that he quotes at length, are largely unexceptionable. His 
call for education of the media in judicial processes and 
judgements, and for a dialogue between the judiciary and 
the media is timely. However, there is another aspect to 
this: Are not open trials and public scrutiny the very 
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foundation of the modern concept of justice and democ- 
racy? Without them, are fair and honest investigation, trials 
and judgements at all possible? Who is to bring the inves- 
tigating agencies and judiciary to account if the 
investigation or the trial process or the judgement is flawed 
in whatever respect for whatever reason? If, for example, 
certain facts are missed or suppressed at any stage in a 
criminal trial, then is there anything wrong if the media 
were to publicise them in the interests of justice? 
Reviewing the issues from a historical and political- 
social perspective, both Dr. Rajeev Dhawan and Prof. Uday 
Raj Rai argue that in a democratic society, freedoms, both 
of the individual and of the press and media, cannot be 
unreasonably curtailed and the judiciary, including court 
proceedings and judgements and judges, cannot be exempt 
from public scrutiny and criticism. Whether the issues in- 
volved are substantial social questions or the failings. of 
individual judges or of trials in which the public has be- 
come interested, the people cannot be’ silenced by the use 
of contempt law. In other words, fundamental rights, in- 
cluding freedom of speech and the media, cannot be 
abridged by the use of this law. However, both of them 
argue that there are exceptions to this general rule. 
Arguing the case for reform of contempt law and in- 
terpretation, Dr. Dhawan contends that the contempt law 
should not be interpreted as giving some absolute powers 
to the judiciary, especially the higher judiciary, which noth- 
ing whatsoever can change. And argues that “as far as 
possible” or “practicable” issues coming under contempt 
jurisdiction should be tried in ordinary courts under ordi- 
nary law. In the case of “pre-judgement” of cases in court, 
he would like to define it clearly in a judicial manner in 
order to strictly limit its scope. Similarly with the issue of 
where there is a “clear and present danger” to the admin- 
istration of justice. He does admit that we are “dealing with 
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imponderables” here, but fails to take the discussion on 
this point further. Undoubtedly, people are bound to ask: 
Which are the areas and issues, particularly the grey, bor- 
der areas, where contempt law should legitimately be 
retained and invoked, and why? Which are the legitimate 
and correct criteria by which pre-judgement or the clear 
and present danger issues should be evaluated? What are 
legitimate limits, restrictions on freedom of speech, of the 
press, of protest, the crossing which should be subject to 
the contempt law? 

Even while presenting some concrete instances where 
in his opinion contempt law can be legitimately invoked, 
Prof. Uday Raj Rai pleads that the treatment of the judici- 
ary by the press should be “qualitatively of a different 
order” from the executive and legislature. In privileges is- 
sues, he argues for the judiciary to go behind the judgement 
into the facts of the case and be the final decider. On the 
other hand, he also pleads that the judiciary have to adjust 
themselves to the new democratic dispensation and be- 
come tolerant of public scrutiny and criticism which is 
essential for the healthy functioning of a democratic soci- 
ety. Use of contempt law to suppress criticism can only . 
become counterproductive and the law itself should be re- 
interpreted by them keeping in mind the modern context, 
he argues. But here also, there are some questions: What, 
other than their own good sense, will motivate the judges 
to restrain themselves in the fashion that he proposes? How 
is the new interpretation to be arrived at? What is to be 
done if they do not act in this manner? 

For Mr. Babu Bhaskar the system of mutual checks 
and balances as envisaged in our Constitution and politi- 
cal system can work well only when all the institutions 
involved—the Legislatures, the Executive, the Judiciary 
and the Media—are of equal strength and have equal re- 
spect for one another. When one is stronger than the others 
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and is inclined to assert its strength, the balance is bound 
to shift in its favour. He is confident that the judiciary will 
rein in the legislatures as far as the misuse of privileges is 
concerned. However, he pleads that the Judiciary should 
exercise restraint in using contempt power to stifle free 
expression. “Disconcertingly, the Judiciary has a tradition 
of resorting to methods that betray lack of transparency to 
preserve its credibility,” he concedes. “Media institutions, 
on their part, must recognize that they have to exercise 
their freedom within the bounds of sound professional- 
ism”, he concludes. What needs to be explored further is: 
~ what should the professionalism consist of? And when 
should the Judiciary exercise restraint and why? And what, 
if anything more than merely pleading, is to be done to 
ensure that the respective parties will act in the ways in 
which he argues that they should? 

Overall, it is not difficult to understand why, in the 
current context, the contributors, like most educated per- 
sons, would like the balance to tilt in favour of the Judiciary. 
In fact, it sometimes seems as if they would like the Judici- 
ary to be the sole and final arbiter not only of the 
Constitution and the rule of law, but also of the polity and 
policy making and, even, implementation. There is little 
doubt that the other two pillars of our polity—the Legisla- 
ture and the Executive—can hardly be said to inspire much 
confidence. And the press and media have their own weak- 
nesses and failings, arising both out of their internal 
ownership structure and lack of clearly defined role and 
position in the Constitution and polity. (Though it must be 
pointed out that lack of definition can also be an advan- 
tage as far as their role in civil society is concerned). In 
spite of all this, many questions arise which cannot easily 
be brushed away: Will the entire concept of balance not be 
rendered meaningless if one side, however enlightened, is 
to be given almost complete overriding powers? Will 
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absolute power in this case too fail to corrupt absolutely? 
Will the resulting hubris not result inevitably in nemesis? 
Who is to protect anyone if the judiciary errs or is corrupt 
or prejudiced or goes too far? To whom does the press turn 
if it is under attack from the judiciary? To whom ‘can the 
displaced and other victims of development projects turn 
if they do not find succour in judicial pronouncements? 
How can they voice their grievances and get the attention 
and sympathy of the public if their non-violent protests 
and even mild utterances are treated as contempt of court? 
In other words, who will provide the check and balance 
against the Judiciary? 

For the questions posed above, especially those in the 
last paragraph, there are no easy answers, no panaceas. 
Only the long, hard and increasingly risky road of public 
debate, of trying to mobilise public opinion, to change the 
attitudes and ideas and statutes and interpretations, re- 
mains. In fact, public debate is in itself the strongest solvent 
of tyranny and, hence, the most resisted by any dictator- 
ship. Currently, there does not seem to be any other option 
if we are to preserve and expand the freedoms of our demo- 
cratic polity and to enable citizens to participate in politics 
and policy-making and take control over their own lives. 
Hopefully, this book will make a contribution to that enor- 
mous and vital task. 

K.N. HARI KUMAR 


LEGISLATIVE PRIVILEGES AND THE FREEDOM OF 
THE PRESS — A LEGAL ANALYSIS — 


FALI S. NARIMAN 


Introduction 

In England, “Parliamentary Privilege”, though part of the 
law of the land, is, to an extent, an exemption from the 
general law—only for a chosen few. In India, our Consti- 
tution states that the privileges and immunities of each 
House of Parliament and of a House of a Legislature of a 
_ State would be the same as those of the House of Com- 
mons in England [Articles 105(3) and 194(3)]—“until 
otherwise defined by law”: after more than fifty- years, 
Parliamentary and Legislative privileges remain undefined 
by law. 


Parliamentary Privilege in England 

In the “Mother of Parliaments’—the House of Commons 
and the House of Lords—the power to punish for contempt 
was considered to be inherent in each House, not as a nec- 
essary incidence of the authority and functions of a 
legislative body, but by virtue of the two Houses being 
always regarded as the “High Court of Parliament”. Its 
power to punish for contempt arose from the medieval 
concept of the English Parliament being primarily a Court 
of Justice—at common law, the power to fine or imprison 
for contempt belonged to all Courts of Record. 
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The whole of the law and custom of the British Parlia- 
ment had its origin in Blackstone’s maxim “that whatever 
matter arises concerning either House of Parliament ought 
to be examined, discussed and adjudged in that House to 
which it relates and not elsewhere”.' So far as courts in 
England were concerned they would not allow any chal- 
lenge to be made to what was said or done within the walls 
of Parliament in performance of their legislative functions 
and for protection of its established privileges.’ 

Whenever a person was ordered by the House to be 
imprisoned for contempt and the contemnor approached 
the courts for his release the general rule was that the causes 
of committal under the warrant of the Speaker could not 
be inquired into by courts of law. Those who were so com- 
mitted were not even admitted to bail. But ever since the 
early 19th century, courts in England laid claim to, and 
did exercise judicial power, to order the release of persons 
committed by the House for contempt—if (but only if) the 
- grounds of commitment were “palpably and evidently ar- 
bitrary, unjust and contrary to every principle of positive 
law or natural justice”.° 


The Trilogy of Cases decided by our Supreme Court 
Three cases decided by Constitution Benches of the Su- 
preme Court of India (in the years 1952, 1958 and 1965) 
have laid down the contours of the law concerning parlia- 
mentary and legislative privileges in India and their impact 
on press freedom. But they have not been uniformly con- 
sistent. 

In March 1952, when a journalist Homi Mistry was 
arrested in Bombay and taken in custody to Lucknow, to 
be produced before the Speaker of the Uttar Pradesh Leg- 
islative Assembly to answer a charge of breach of privilege, 
the Supreme Court set him free since it was a breach of 
one of his fundamental rights viz. Article 22(2): that no 
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person shall be detained in custody (beyond a period of 
twenty-four hours) without the authority of a Magistrate’. 
Fundamental rights, said the bench of five judges, would 
override legislature privilege. 

But when some years later (December 1958) one 
M.S.M. Sharma, editor of an English language newspaper 
(Searchlight) was called upon by the Speaker of the Bihar 
Legislative Assembly to show cause why he should not be 
proceeded in contempt of the House for publishing por- 
tions of the speech of a member that had been expunged, 
a Constitution Bench of five Judges (by majority 4:1) re- 
fused to interfere.’ Sharma first invoked the precedent of 
the earlier Constitution Bench decision in Mistry’s case 
(1952), but the court said that the decision was not a bind- | 
ing precedent, since it was based on a concession. Sharma 
then invoked his fundamental right under Article 19(1)(a)— 
right to freedom of speech and expression—but the court 
said that Article 194(3)—privileges of a State Legislature— 
took precedence over Article 19(1)(a). Ultimately Sharma 
relied on Article 21 of the Constitution which provides that 
“no person shall be deprived of his life or personal liberty 
except according to the procedure established by law”. But 
the court was not impressed—it said that since the Editor 
was deprived of his personal liberty as a result of proceed- 
ings properly conducted before the Committee of Privileges 
such deprivation would be in accordance with procedure 
established by law; adding that it must be “left to the House 
itself to determine whether there has in fact been any 
breach of its privilege”. On this occasion parliamentary / 
legislative privilege triumphed over freedom of speech and 
of the press—though not without a spirited dissent by Jus- 
tice Subba Rao, who later became India’s Chief Justice. 

In the third case—a presidential reference: in re: 
Keshav Singh (1965)*—a Constitution Bench of Seven 
Judges of the Supreme Court reaffirmed the view already 
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expressed in the Searchlight Case (1959)—viz. that Article 
19(1)(a) could not be invoked when there was a contempt 
of the legislature. But the court then went on to say (by a 
majority of 6:1) that though Article 105(3) and Article 194(3) 
of the Constitution conferred upon the Houses of Parlia- 
ment and State legislatures, the same jurisdiction with 
respect to their privileges as that of the House of Com- 
mons they definitely did not incorporate the rule that the 
legislatures were also to be the final judges of those privi- 
leges: Courts in India could and would scrutinise their 
decision under Article 21, especially since Parliament and 
State legislatures in India were not possessed of any such 
power as was enjoyed by ancient usage by the British 
House of Commons viz. that of a “High Court of Parlia- 
ment”. 


Can there be judicial review of contempt proceedings 
initiated by a legislative body against a person not its 
member? 

However, none of the three decisions of the Supreme Court 
has answered the question recently raised in the case of 
The Hindu versus the State Legislative Assembly of Tamil 
Nadu viz. Could the decision of a State legislature (arrived 
at after observing all procedural rules) holding that a 
person (not its member) has insulted or lowered the dig- 
nity of the House, and imposing punishment on him, be 
subjected to the scrutiny of a writ court—on merits? It is 
submitted it could—for the following reasons: 

No authority in India—whether executive or legisla- 
tive—can claim immunity from scrutiny of its decisions 
by the higher judiciary except as provided in the Constitu- 
tion. Whilst the Constitution does provide that the validity 
of any proceeding in Parliament or a State Legislature shall 
not be called in question (in any court) this injunction is 
expressly circumscribed, viz. that it “shall not be called in 
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question on the ground of an alleged irregularity of procedure” 
(Articles 122(1) and 212(1). As held by the Constitution 
Bench of Seven Judges in Keshav Singh’s case (1965) none 
of the legislative bodies created under the Constitution of 
India (Parliament or State legislatures) are Courts of Record 
nor can they exercise the Judicial Power of the State: their 
function and authority is to “make laws”. 

Even when the Constitution itself has declared that 
the decision of a specified authority named therein “shall 
be final”—as in Article 217(3), Article 311(3), and in Para- 
graph 7 of the Tenth Schedule (the anti-defection 
code)—the Supreme Court has held that the concept of fi- 
nality—whether statutory or constitutional—does not. 
detract from or abrogate the power of judicial review of 


the court—A decision or order even of a constitutional . . 


authority which is declared by the Constitution to be “fi- 
nal”, can be inquired into.and set aside by a Writ Court on 
ground of perversity and arbitrariness.’ 

Unlike the Constitutions of the United States and of 
Australia, the Constitution of India 1950 does not sepa- 
rately define Judicial Power or specifically entrust it to the 
Judicature. Yet, the Constitution’s silence as to the vesting ~ 
of judicial power is wholly consistent with its remaining 
with the Judicature, where it has always been for more 
than a century-ever since 1862 when the High Courts were 
originally established in British India. The first Constitu- 
tion of Ceylon (like the Constitution of India) was based 
on the Westminster model, and like India’s Constitution, 
it did not provide for any express vesting of judicial power 
in the courts: but the Privy Council said (in Liyanage’s case 
_ - 1966)° that once there was manifest, in the written Con- 
stitution, an intention to secure in the Judiciary a freedom 
from political, legislative and executive control, it was clear 
that Judicial Power could not be shared by the Executive 
or by the Legislature. The observations and dicta in 
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Liyanage’s case have been cited with approval in several 
decisions of the Supreme Court of India.” 

Even in England where the House of Commons and 
the House of Lords were together regarded as functioning 
as the “High Court of Parliament”, and where the causes 
of committal for contempt by warrants of either House 
could not be enquired into by courts of law, there were 
always exceptions. It had long been held in a series of 
cases—some of which are referred to and cited in Keshav 
Singh (1965)—that if the ground of commitment was “pal- 
pably and evidently arbitrary and unjust” the courts must 
look at it and act upon it “as justice may require from what- 
ever court (or body) it may profess to have proceeded.” 

In India, the question whether the Privileges Commit- 
tee of a State Legislature could initiate what was alleged 
to be a frivolous or vexatious contempt proceeding was 
specifically raised before the Supreme Court in 1983. But it 
was never decided: the Telugu daily (Eenadu) had been 
campaigning for the abolition of the Upper House (the Leg- 
islative Council) in Andhra Pradesh. In one of its issues in 
March 1983, it reported some of the proceedings in the 
Legislative Council under a caption that was considered 
derogatory to Members of the Legislative Council. A no- 
tice of breach of privilege was issued to the Editor and his 
explanation was called for. After considering it and after 
complying with the principles of natural justice, the Privi- 
leges Committee of the Council found him guilty of a 
breach of privilege—viz. contempt of the House. The Chair- 
man of the Legislative Council then issued a warrant 
addressed to the Commissioner of Police of Hyderabad di- 
recting that the official bring Mr. Ramoji Rao (the Editor) 
before the Council. Instead of complying, the Editor moved 
the Supreme Court of India for relief under Article 32 of 
the Constitution. After hearing parties, a Constitution 
Bench of five Judges admitted the writ petition and stayed 
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the warrant of the Chairman of the Legislative Council. It 
directed that written briefs be filed by all the parties in 
preparation for the final hearing. But that hearing never 
took place. Pursuant to a law enacted by Parliament under 
Article 169 of the Constitution—based on a resolution 
passed by the Legislative Assembly of the State—the Leg- 
islative Council of Andhra Pradesh stood abolished—and 
consequently the entire proceedings before the Supreme 
Court of India became infructuous! 


Conclusion 

In Keshav Singh's case (1965) the Supreme Court has lik- 
ened the legislative power of committing for contempt with 
the power of the higher judiciary to punish for contempt 
of Court—The Judges said: “We ought never to forget that 
the power to punish for contempt large as it is, must al- 
ways be exercised cautiously, wisely and with 
circumspection...We venture to think that what is true of 
the Judicature is equally true of the Legislatures.” The un- 
derlined words are well chosen: they emphasised that 
where the power to punish for contempt is not so exer- 
cised, scrutiny by established courts is warranted. 
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CONTEMPT, JUDGES AND TRUTH 


.SAMAR DITYA PAL 


Who murdered A? Was the doctor negligent in the treat- 
ment of P? Did a public servant take a bribe for an irregular 
conferment of some benefit on a citizen? Innumerable ques- 
tions traversing undefined limits arise for decision before 
the judges. What do the judges do to uphold the cause of 
justice in resolving such questions? They try to find out 
the truth dispassionately and with as much objectivity as 
possible. They might have to sift through voluminous 
records of a case comprising mainly oral and documen- 
tary evidence and undergo agonising mental pressure 
before making the ultimate choice essentially based on their 
identification of the truth in the controversy before them. 
But does the law prevent the truth from being revealed 
about a judge who is guilty of gross misconduct in the 
discharge of his or her judicial functions? If yes, then is it 
consistent with reason or morality that the seekers of truth 
should have the power of not allowing access to truth when 
judging their own conduct? Apparently not. Yet this 
paradox has intrigued those who are directly connected 
with the administration of justice as well as others. The 
burden of this essay is to examine whether the judges have 
such power or not and, if they do, whether such power 
should be sustained. 


Administration of Justice 
Our Constitution envisages an independent and impartial 
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judicial system. The system however is dependent on hu- 
man beings and most importantly on judges who are 
charged with the responsibility of deciding the cases 
brought before them without fear or favour. The law of 
contempt is not enforced to shield the misdemeanors of 
the judges committed by them in their personal capacity 
but to preserve the independence and impartiality of the 
judicial institutions manned by them by empowering them 
to punish any conduct which could deter them from dis- 
charging their functioning as judges in their judicial 
capacity without fear or favour. They are required to pro- 
tect the institution, not themselves This constitutional faith 
in the due administration of justice cannot be permitted to 
suffer any assault by, amongst others, any conduct which 
amounts to “scandalising the court”. 


Scandalising the Court 

Scandalising the court has been statutorily recognized in 
our country as one of the means of interfering with the 
administration of justice. Generally speaking, scandalis- 
ing involves any act done or published writing calculated 
to bring a judge or court into contempt or to lower their 
authority with or without referring to particular case or 
cases. (Brahma Prakash (AIR 1954 SC 10). The offensive 
conduct extends to attacks made on judges even in theit 
administrative capacity (Barada Kanta (AIR 1971 SC71) 


Different Aspects of Scandalizing 

Acts or publications (written or spoken) which would 
amount to scandalizing cannot be exhaustively listed. How- 
ever, for the purpose of this article it would be conducive 
to a clearer exposition of the topic under discussion if we 
deal with it in the context of a publication which says that 
Justice X took a hefty sum of money for delivering a judge- 
ment in favour of the bribing party. It is settled law that 
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such a publication could render those responsible for the 
publication liable to punishment for contempt which could 
include imprisonment. 


Procedural Protection 

The persons charged are entitled as of right to a hearing 
before the court which is going to pronounce whether the 
offence has been committed or not. In other words, the 
accused is afforded an opportunity to defend himself. The 
defences available are not specifically enumerated in the 
general statutory law of contempt i.e. The Contempt of 
Courts Act, 1971 (the 1971 Act). If the defence of truth or 
justification is not available then the opportunity of being 
heard would not be an opportunity at all and the accused 
would suffer a punishment which may involve a suspen- 
sion of personal liberty for having committed the ‘offence’ 
of speaking the truth. 

The fundamental right of free speech and expression 
guaranteed to the citizens by Article 19(1)(a) of the Consti- 
tution cannot be invoked as a shield as that Article itself 
expressly permits reasonable restrictions to be imposed by 
law in relation to contempt of court. This leads us to ex- 
amine two questions of seminal importance. First, could 
the accused be permitted to establish the truth of the charge 
of bribery levelled against a judge under the general prin- 
ciples of defence impliedly recognized by the 1971 Act as 
interpreted by the courts? Secondly, would the denial of 
access to truth (if the first question posed is answered in 
the negative) be considered to be an unreasonable restric- 
tion on the constitutional right of free speech and taken 
out of the exception engrafted in Article 19 itself? 


Law as of Today 
We will look at the first question first. At present, the law 
is that it is no defence to prove that the accused had no 
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intention of scandalizing the court by speaking the truth 
(P.C. Sen AIR 1970 SC 1821). Accordingly even if the ac- 
cused intended to unravel the corruption so that whatever 
corrective steps as considered appropriate by the compe- 
tent authority might be taken to maintain the purity of the 
administration of justice, or with the expectation that pro- 
ceedings for impeachment could be initiated against the 
judges concerned as provided in the Constitution in rela- 
tion to the judges of the Supreme Court and the High 
Courts and disciplinary action against the members of the 
subordinate judiciary by the High Courts within the terri- 
torial jurisdiction of which they function, such intention is 
irrelevant to a charge for scandalising. The offence of con- 
tempt by scandalising is, therefore, absolute in character 
and does not admit of any exception save and except a 
defence that the accused had not made any such publica- 
tion. Judges are required to seek the truth, but the truth 
cannot seek the judges—that is at least what the judges 
say as far as the contempt jurisdiction is concerned. 

A Division Bench of The Bombay High Court (Kanade 
1990 Cri LJ 190) ruled that truth was not a relevant consi- 
deration in the context of a publication which alleged that: 

“Good judges and Advocates are immensely bothered by 

the chaos that has been created by the lady advocate in 

the High Court by her seductive weapon....... x 


The principal reasons advanced by the court were:- 
1. Viability of the judiciary as an institution depends on con- 
tinued public assumption that the judiciary is an honest 
and incorruptible institution and any allegations of cor- 
ruption, ostensibly or apparently deriving their veracity 
from some facts, are bound to undermine the status of 
the judiciary. An invisible fiction is, maintained that judges 
are incorruptible and that a public examination of the 
truth of any allegation may give rise to a spectacle which 
would only further perpetuate the damage caused by the 
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initial publication even if the allegations are ultimately 
proved to be false. May be, it is better to suffer a judge 
against whom prima facie true allegation of lack of in- 
tegrity is made exposing the entire judiciary to a public 
trial which must necessarily result if in contempt pro- 
ceedings, the truth of the allegations is allowed to be 
maintained. 

2. Evenif an opportunity to prove the truth is afforded, the 
accused could only proceed to establish it, if at all, by 
leading evidence to show that there were several cases 
in which the lady advocate appeared and orders were 
passed in favour of her clients and it is further estab- 
lished that each of those orders or majority of them were 
incorrect. This exercise would be beyond the powers of 
the court while exercising the jurisdiction for contempt. | 


It is true that in the case before the Bombay High Court - 
no allegation of financial gratification was in issue, but 
there is no reason why the principle enunciated regarding 
disallowance of truth as a defence should not apply gener- 
ally to contempt proceedings initiated on the basis of 
scandalizing the court. After all, succumbing to the seduc- 
tive weapon of a lady advocate is also an allegation of 
gratification of a particular kind. 

Let us examine whether these are sustainable and ex- 
haustive arguments in principle. 

The protagonists of the view favouring the defence of 
truth argue: 

a) Fundamental right to free speech and expression guar- 
anteed by Art. 19(1) (a) of the Constitution is denied to 
those who speak the truth about judges and this denial 
is not on the basis of any enacted law imposing any or 
any reasonable restrictions permissible under Art. 19(2) 
of the Constitution. 

b) They also emphatically point out that not allowing ac- 
cess to truth would be an unreasonable restriction on the 
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constitutionally guaranteed right to free speech and ex- 
pression. 

They, including H.M. Seervai,' one of the leading authori- 
ties on our Constitution, often draws the analogy of plea 
of justification in the law of defamation which is founded 
on the truth of the statement alleged to be libelous. They 
argue that if justification (ie. truth) can be a defence in 
defamation and that too in the context of the exception 
to the constitutionally guaranteed right of free speech, 
there can be no reasonable basis for denying the access 
to truth in contempt. 


The antagonists would say that an access to truth can- 


not be permitted in principle because: 


a) 


It cannot be presumed that the framers of the Constitu- 
tion were so naive that they could ever proceed on the 
basis that there would be no occasion (though rare) for 
questions regarding the integrity of the judges. For the 
judiciary at the district level, the Constitution (Art 235) 
empowers the respective state High Courts within the 
territorial jurisdiction of which the district level courts 
are functioning to exercise control which includes disci- 
plinary action against an erring judge extending to 
dismissal. Therefore any person who has material in his 
possession to establish that a judge is financially corrupt 
should draw the attention of the Chief Justice of the con- 
cerned High Court in writing signed by the complainant 
giving his residential address, the source from which he 
gathered the information and other relevant matters that 
may be prescribed by the High Court for the purpose of 
maintaining the faith and truth reposed by the public. 
There could hardly be any doubt that publication of fi- 
nancial corruption without any verification may be 
journalistic sensationalism and spicy reading for the pub- 
lic who derive plenty of pleasure in “news” which is 
scandalous. But this can constitute a costly threat to the 
integrity of the judiciary at the district level apart from 
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b) 


Cc) 


d) 


the damage it could cause to the judges concerned. There- 
fore the publication which informs the Chief Justice to 
enable him to exercise his constitutional power cannot 
be a contempt. This is also recognised by the 1971 Act 
which says: 

“Complaint against presiding officers of subordinate 

courts when not contempt—A person shall not be 

guilty of Contempt of Court in respect of any state- 

ment made by him in good faith concerning the 

presiding officer of any subordinate court to — 

(a) any other subordinate court, or 

(b) the High Court, to which it is subordinate. 
Explanation: In this section, “subordinate court” means 
any court subordinate to a High Court. | 
As such it is not at all necessary in public interest to al- 
low access to truth as a defence in contempt proceedings 
founded on scandalous allegations against judges of the 
subordinate courts. 
In relation to the judges of the High Courts and the Su- 
preme Court the Constitution provides for only one 
procedure of removal, which is impeachment (Articles 
124 and 217). The Judges (Inquiry) Act, 1968 was enacted 
for the purpose of regulating the procedure for the in- 
vestigation and proof of the misbehaviour or incapacity 
of the Supreme Court and High Court judges before they 
are impeached. The 1968 Act, however provides for an 
opportunity to the judge to defend himself in the investi- 
gation process. 
Moreover the Supreme Court has held (K.Veeraswamy 
(1991) 3SCC 655) that a judge is a public servant within 
the meaning of the Prevention of Corruption Act, 1988, 
and would be liable for prosecution under the Act for 
any corrupt practice which obviously includes taking a 
bribe from a party litigating before him. 
The remedies looked after by a) to c) above if perused by 
any crusader for justice could successfully establish the 
truth or falsity of the complaints against the judges. 
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Adopting any of these courses, argue the antagonists, 
would be fair and just since both sides would have a right 
to be provided an opportunity of putting forward their 
cases. 


The Conclusions 

The right approach in deciding this complex issue is to 
locate whether there are any procedural or substantive hur- 
dles on either side which cannot be surmounted having 
regard to the unquestionable proposition that the judici- 
ary is not merely an institution for resolving individual 
and private disputes brought before it but is the organ des- 
ignated by the Constitution to check that the two other 
organs of the state i.e. the legislature and the executive do 
not transgress their jurisdictional territory. 

We will assume that the petition for scandalising has 
been admitted by the court and proceedings have been 
drawn up. In accordance with the normal procedural rules 
the publisher of the scandalous allegation has to be ar- 
raigned as a respondent in the proceedings and it is he 
who has to say that the allegation of bribery published by 
him was true. The judge against whom the scandalous al- 
legation has been made is not a party in the proceedings. 
Indeed he would neither be a necessary or a proper party 
because he is not the publisher but the subject matter of 
the publication. Nor can he be summoned to give evidence 
against himself as that would amount to self-incrimina- 
tion which is not permissible under the Constitution. Any 
finding arrived at in such a proceeding to the effect that 
the judge is guilty of taking a bribe would be a nullity on 
the ground of violation of the principles of fair play or 
natural justice since it was arrived at without hearing the 
judge. This apart, it would be virtually impossible to sub- 
stantiate this accusation by direct evidence since the person 
who planned the bribing even if made a party on the basis 
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of aiding and abetting the contempt is unlikely to swear 
that he was involved in the “case fixation”. Of course there 
might be unimpeachable evidence in the nature of a note 
or letter in the handwriting of the judge or a video record- 
ing of the Tehelka type showing that the judge is actually 
receiving the money. Nevertheless it cannot be judicially 
recorded even on the basis of such or similar materials that 
the judge was corrupt since, as already pointed out, the 
judge was not before the court and was in no way obliged 
to be so and the court considering the matter would, in 
law, have no option but to hold the publisher respondent 
guilty of contempt. It is not that truth has failed but that 
there has been a failure to discover the truth within the 
judicially manageable standards available in the contempt 
jurisdiction. What inferences the general public would 
draw from such materials is another matter and such risks 
are run by all public figures by the mere publication of a 
scandal, true or false. So we conclude that because of the prag- 
matic difficulties involved in procedure permitting truth to be 
published, the pleading of truth as a defence would be an idle 
formality. 

Further it is doubtful whether even if access was 
granted, the trial by his peers would be seen as objective 
enough if they say that a judge was not corrupt. Probably 

it would result in a public outcry that the judiciary as an 
institution is not as fair as it is thought to be. Certainly 
this is not what public interest would demand. 

We will now proceed to consider the issue against the 
touchstone of the Constitution. Here the primary task is to 
perform a balancing exercise. 

Article 19 of the Constitution guarantees to a citizen 
of India a fundamental right of free speech and expression 
although qualified by certain reasonable restrictions im- 
posed by law including the law of contempt. The 1971 Act 
expressly defines contempt as including scandalizing the 
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court but does not in so many words catalogue what are 
the instances of scandalising nor what defences are open 
to a respondent in a contempt proceeding. This absence 
has been filled up and continues to be filled up by the 
judges on the basis of interpretation of the 1971 Act as well 
as general principles of law having regard to judicial rec- 
ognition that the proceedings for contempt are quasi 
criminal in nature. The issue therefore assumes a different 
colour viz. Since the law is what the judges interpret it to 
e, would it be a reasonable interpretation to hold that truth 
is no defence. Here we must have regard to certain consti- 
tutional fundamentals. Our Constitution is broadly 
structured on the concept of sharing of the powers of the 
state between the three organs of the state viz. the legisla- 
ture, the executive and the judiciary. Their jurisdictional 
— lines are clearly drawn by the Constitution itself and each 
of the organs exercises plenary powers within its respec- 
tive field. 

The power sharing, however, is not on a strictly equal 
basis. Since the three organs have to stay confined within 
their demarcated sphere and to act intra vires their powers, 
the Constitution makers considered it fit that the judiciary 
should be vested with the power to decide not only dis- 
putes between private persons but more importantly to 
adjudicate whether the legislature or the executive has 
transgressed its respective powers. The Supreme Court is 
not only the highest appellate authority but also exercises 
original jurisdiction in relation to interest disputes between 
the states and advisory jurisdiction regarding important 
constitutional issues referred to it by the President of In- 
dia. Thus the power and trust reposed in the judiciary by 
the Constitution unarguably reveals the primacy of the ju- 
diciary in the constitutional framework in India. It is 
therefore said that the judiciary in India is the protec.>~ ot 
the Constitution. 
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The issue of access to truth in a proceeding for con- 
tempt on the ground of scandalising the court is not to be 
confused with the question whether a dishonest or cor- 
rupt judge is answerable to and punishable under the law. 

It cannot be suggested that the judges are above the 
law. Indeed as already noted the Constitution and the laws 
namely The Prevention of Corruption Act, 1988, and the 
Judges (Inquiry) Act, 1968 are instances of the power of 
the law to punish a judge for taking a bribe or any form of 
illegal gratification while discharging his judicial functions. 

The fact that impeachment under the Constitution is 
generally considered to be a cumbersome procedure and 
assumes a political character (as revealed in the case of the 
Supreme Court Judge K. Ramaswamy) is yet another of 
the many examples which go to show that the constitu- 
tional values have been thrust upon an immature polity. 
The access to truth in contempt proceedings against judges 
is not as relevant as the question whether we are responsi- 
ble enough to realise that a scandalous publication is not a 
fair procedure to be adopted for crusading against corrup- 
tion in the higher judiciary. 

It is also not a question of tension between the politi- 
cal and judicial streams namely, freedom of speech and 
administration of justice. A person’s right to free speech 
guaranteed by Article 19 of the Constitution is undoubt- 
edly one of the most cherished rights in a democratic 
society. If in exercise of that right he makes an accusation 
by a publication that a judge is corrupt, he renders himself 
liable for being hauled up in contempt and is debarred 
from raising the plea that he has published the truth not 
because he has no right to say so but because it is incon- 
ceivable as to how the judge or judges representing the 
institution of the judiciary can themselves become a party 
or parties to the contempt proceedings when the funda- 
mental principle in contempt jurisprudence is that the issue 
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of contempt is a matter between the court and the con- 
temner. It will be absurd to suggest that the court will have 
to put itself in the dock to examine itself and subject itself 
to cross examination by the accused publisher. 

That the law of contempt poses these difficulties does 
not result in conferring immunity to members of the higher 
judiciary. The crusader could ensure that the Prevention 
of Corruption Act, 1988, is set in motion or steps for im- 
peachment under the Constitution are initiated. Ultimately 
the question is: Have we achieved that degree of political 
maturity to allow such publications at all? My answer is 
we have not. Any scandalous allegation shakes the confi- 
dence of the people in the judiciary. And this not only 
destroys the balance of power amongst the three organs 
but seriously affects the primacy of the judiciary adverted 
to earlier which is essential for preservation of the rule of 
law. 

The non-availability of truth as a defence has been 
criticised as an anomaly in our country which proclaims 
» Satyameva Jayate and Yatho Dharma Statho Jaya as the na- 
tional motto. The National Commission to Review the 
Working of the Constitution (NCRWC) in its report rec- 
ommended that “in matters of contempt, it shall be open 
to the court to permit a defence of justification by truth on 
satisfaction as to the bona fides of the plea and it being in 
public interest.” 

Because of this recommendation a bill has been intro- 
duced in Parliament (Bill No. 34 of 2003) called the 
Contempt of Courts (Amendment) Bill, 2003. The State- 
ment of Objects and Reasons (SOR) refers to the NCRWC 
recommendation and also states that the proposed amend- 
ment would introduce fairness in procedure and meet the 
requirements of Article 21 of the Constitution. It further 
states that the amendment proposes to insert a proviso in 
Section 13 of the 1971 Act to achieve the object. 
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Section 13 of the 1971 Act is reproduced below: 
“Contempts not punishable in certain cases. Notwith- 
standing anything contained in any law for the time 
being in force, no court shall impose a sentence under 
this Act for a contempt of court unless it is satisfied that 
the contempt is of such a nature that it substantially in- 
terferes, or tends substantially to interfere with the due 
course of justice.” 


| It is difficult to appreciate how the insertion of a pro- 
viso to Section 13 could possibly achieve the objects 
mentioned in the SOR. 

Section 13 recognises the principle that the courts will 
not take cognisance of what is known as a technical con- 
tempt. The concept of technical contempt was explained 
by a special bench of the Calcutta High Court in Matila 
Ghosh (AIR 1914 Cal 69): 

“Tt is not enough that there should be a technical con- 

tempt of court: it must be shown that it was probable the 

publication would substantially interfere with the due 
administration of justice.” 


How a proviso to Section 13 could be drafted dealing 
with the problem and allowing justification to be pleaded 
by an accused to a charge against him for contempt for 
making a scandalous publication alleging corruption 
against a member of the higher judiciary is, to say the least, 
not at all clear. And merely invoking the mantra of ‘public 
interest’ is helpful because it begs the question whether 
under our constitutional scheme, public interest is served 
by allowing such a defence when the judge has no oppor- 
_ tunity to have his say. 

It is true that the English Law Commission headed by 
Lord Scarman had recently recommended the total aboli- 
tion of the common law offence of scandalising the court 
to propose creation of a statutory regime in its place with 
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justification of bona fide belief and truth as a defence. The 
view of H.M. Seervai is also inspired by certain decisions 
in Australia and New South Wales. But it is important to 
bear in mind that there are two difficult issues involved 
when it comes to our country. 

First, should the offence of scandalising the court be 
removed from law lock, stock and barrel. 

Secondly, if not, then whether the justification and 
truth could be pleaded as defence. 

Justice P.A. Choudary of the Andhra Pradesh High 
Court in an extremely well researched article has referred 
to the observations of Justice Learned Hand in his Harvard 
lectures that the guarantees of freedom of speech and ex- 
pression, although not entrenched in writing, are written 
in the “hearts and minds” of the people in England. 

So we are thrown back to fundamentals again. And 
this is the sense of responsibility as well as the degree of 
maturity of our society. So long as we remain below a rea- 
sonable benchmark considered appropriate for unleashing 
absolute freedom, reasonable restrictions must exist. This 
is what Article 19(2) contemplates. The reasonableness of 
the restoration will be tested from time to time. It is an 
ambulatory concept under our Constitution (V.G. Row AIR 
1952 SC 196): 

The mere fact that other countries feel differently is 
no answer. Our ground realities will have to be consid- 
ered. The pragmatic procedure and problems indicated 
above will have to be gone into. The problem needs a seri- 
ous holistic consideration. Till then I would say that the 
Bombay High Court’s view is correct and should hold the 
field. 


Note 
1. HM. Seervai, Constitutional Law of India, 4 Edn., p. 724. 


MEDIA REPORTING OF CRIME AND 
FAIR TRIAL GUARANTEE 


N.R. MADHAVA MENON 


While granting anticipatory bail to an accused in a dowry 
death case pending in a Kolkata court, the Supreme Court 
recently castigated the media (which published an article 
based on the interview of the family of the deceased) for 
interfering with the administration of justice by publish- 
ing articles touching on merits of pending cases. Justices 
Hegde and Sinha found the facts narrated therein one-sided 
which might be used in the forthcoming trial prejudicing 
fair procedure. While deprecating such practice, the bench 
cautioned the publisher, editor and the journalist and oth- 
ers in the media similarly inclined against indulging in 
such trial by media when the issue is sub-judice. (M.P.Lohia 
v. State of W.B. Civil Appeal 219 of 2005 decided on 4-2- 
2005). 

Recently, a bench of the Kerala High Court expressed 
its displeasure against media trial in stronger words while 
disposing of an appeal against conviction in a sensational 
sex scandal involving influential persons. The Court was 
against the way in which the press and television carried 
on a campaign from the beginning with stories, real and 
imaginary, on the case when the investigation and trial 
were in progress. While acquitting the accused who were 
convicted by the lower court, the High Court seemed to 
have wondered whether the campaign did influence the 
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judicial processes resulting in possible miscarriage of jus- 
tice. It was surprising that newspapers carried reports on 
the contents of the judgment even before the delivery of 
the judgment. The Court said: 

.. It is high time to caution the media, both print and 
electronic, that the proceedings in Court must be pub- 
lished with much care and restraint and only after 
ascertaining the truth and not from any truncated or par- 
tial version. The sublimity of the court process must be 
imbibed by the reporter when he makes the report. No 
harm will occur in such circumstances, if the publication 
is delayed by a day. It will not affect anybody’s right to 
information which means the right to receive correct and 
true information. Report on a document like the judg- 
ment shall be based on its complete contents. It cannot 
be reduced to the type of report on a public speech or 
address ..... It is advisable that there shall be some guide- 
lines in that regard so that one can follow the same with 
clarity and certainty. We, therefore, appeal to the Press 
Council of India that they shall consider framing some 
regulations with regard to the reporting of proceedings 
in the court including the judgment”. (Cherian v. State 
of Kerala, Crl. Appeal No. 599 of 2000). 


Yet another judicial outburst against media trial is 
found in an order of the Andhra Pradesh High Court in a 
public interest litigation filed on the basis of reports pub- 
lished in the media. This is what the High Court said in 
the order : 

“In a sense this writ petition demonstrates the abysmal 

levels to which the norms of journalism have drifted ..... 

Time has come to express concern over the way in which 

institutions and persons of high reputation are sought to 

be maligned. 

“An expression which has gained considerable currency 

in the recent past is “Law will take its own course”. With 
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due deference to those who coined it or those who firmly 
believe in it, it can be said that it is not true, at least in 
part. For this adage to become true, there has to be sin- 
cerity and honesty at all levels in those who are 
associated with administration of justice. The outcome 
of proceedings in law, particularly in criminal cases can 
be predicted with an element of objectivity and certi- 
tude, if oniy 

(a) the prosecuting agency presents the case honestly, 
(b) the witnesses depose truly, 

(c) the provisions of law are clear, and 

(d) the adjudicator is efficient and honest. 

“Lapse or deficiency on any of these aspects would have 
its own impact on the outcome of the case. If the pros- _ 
ecution is to depend upon the whims and fancies of the 
prosecuting agency or the government of the day, if the 
witnesses keep on changing their versions, if the law is 
framed or changed keeping certain individuals in view, 
and if the adjudicator is not up to the expected stand- 
ards, the law will not take its own course. 

“...In the recent past, the freedom of the prosecuting 
agency, and that of the courts, to deal with the cases be- 
fore them freely and objectively, is substantially eroded, 
on account of the overactive or proactive stances taken 
in the presentations made by the print and electronic 
media. Once an incident involving prominent person or 
institution takes place, the media is swinging into action 
and virtually leaving very little for the prosecution or 
the courts to examine the matter..... Recently, it has as- 
sumed dangerous proportions, to the extent of intruding 
into the very privacy of individuals. Gross misuse of tech- 
nological advancements, and the unhealthy competition 
in the field of journalism resulted in obliteration of norms 
or commitment to the profession. The freedom of speech 
and expression which is the bedrock of journalism, is sub- 
jected to gross misuse ..... A section of the electronic 
medium has reduced the entertainment and journalism 
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to nauseating levels..... One has to realize that the courts 
which have deduced freedom of press and nurtured it 
for the past few decades, may not find it difficult to re- 
define it, if it is found to have been misused to the point 
of absurdity..... if that happens, the society may have to 
pay the proportionate price. The reason is that freedom 
is always replaced by tyranny.”! 


Strong words indeed reflecting the concern and an- 
guish of the judiciary at the irresponsible reporting of 
matters sub judice distorting the course of justice and ru- 
ining the reputation of individuals and institutions. Why 
does this happen? Should fair trial get precedence over 
free speech? Is the media freedom being exercised beyond 
reasonable limits and should it be curbed under Article 
19(2) by enacting a law? Or should it be dealt with under 
contempt jurisdiction on a case to case basis? Is the media 
usurping the jurisdiction of courts and mediating the in- 
terplay of multiple interests advancing the cause of 
morality and justice in society? Or is it doing business by 
playing up emotions and sensationalizing events asking 
the viewers and readers to make judgments themselves? 
Or is it interrogating the fictions, myths and symbolisms 
of laws and inviting people to be directly involved in demo- 
cratic decision-making in real life situations rather than 
the artificial environment of law courts? Or is it an assault 
on the way courts are functioning and judicial proceed- 
ings are conducted? In whatever way one looks at the 
emerging scenario of media reporting of crimes under in- 
vestigation and trial, there are inherent dangers to 
fundamental assumptions of fairness and justice which are 
too serious to be ignored. As court room trials are slowly 
being portrayed as meaningless irrelevance, society has to 
choose the form of trial it wants and protect the rules of 
institutional morality and professional freedom lest it 
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should degenerate into a vicious drama of competitive con- 
demnation of the system of justice itself. One shudders to 
think where this would lead the country to, given the way 
democratic governance is conducted in contemporary 
times. 


Market-Driven Journalism 

Today, the sensationalism involved in the reporting of cer- 
tain high profile criminal cases has become very common 
with the spread of mass communication through 24 hour 
TV channels. It invariably leads to the issue of prejudicial 
publicity to one or other party involved, besides creating 
situations which tend to reduce legitimate space for dis- 
passionate assessment of the truth by judicial officers. 
Admitting the gravity of the situation, one newspaper 
wrote editorially “the investigation against the former Miss 
Jammu is driven by shocking voyeurism. In the manner of 
inquiry, in the complete disregard for basic norms of pri- 
vacy, and in the determination to frame her no matter how 
flimsy their leads may be, the Jammu & Kashmir police 
cannot escape the charge of prurient excesses ..... Inter- 
views were organized with her while she was in custody. 
To utilize these snippets to craft a titillating crime story is 
an extremely disturbing comment on the investigators and 
the media. Anara’s case is in court. She cannot—must not— 
be subjected to a trial by innuendo”.’ 

The manufactured images with which the media 
played up the Sankaracharya case day in and day out with 
police selectively feeding information and contriving public 
opinion one way or the other, make a mockery of justice 
and all the guarantees of fair trial provided to an accused 
under the laws and the Constitution. Are we heading for 
trial by public opinion, with the police orchestrating what 
evidence is leaked out and what does not, and with the 
media conducting instant SMS polls after the so-called 
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“reality shows” to decide between guilt and innocence? 
Media trial has now moved on to media verdict and me- 
dia punishment. As a commentator puts it “in India, we 
do not get punishment after due process. In our justice 
system due process is becoming the punishment!” * 

Trial by media starts much before the actual trial in 
court. Arrest, bail, interrogation, search, so-called confes- 
sional statements are all matters in which media conducts 
parallel proceedings sometimes in collusion with the po- 
lice or other stakeholders with the idea of increasing 
circulation or influencing the course of justice. This puts a 
heavy burden on the trial court which has a constitutional 
duty to minimize the effects of prejudicial publicity. In high 
profile criminal cases the trial court should not hesitate to 
creatively use a combination of devices to uphold the pu- 
rity of justice and to maintain the public’s confidence in 
the justice system. The Supreme Court of late had to trans- 
fer the trial to a different venue in a couple of cases which 
received too much of media publicity apprehending pos- 
sible distortion in the law enforcement processes. It may 
be necessary to pass restraint orders on the media, on the 
police, on lawyers, witnesses and court staff to prevent 
greater harm to the cause of justice. In fact, the Delhi High 
Court did make too severe such orders in 2002 when a lo- 
cal magazine published material commenting on the 
integrity and competence of judges on the basis of law- 
yers’ opinion. 

In the United States the problem of media trial in rape 
cases invited legislative interventions which led to the 
adoption of what are called “rape shield statutes” which 
prevent the disclosure of information about a victim’s 
sexual history during trial. Similarly “victim rights stat- 
utes” enable rape victims to claim certain rights in relation 
to privacy and to claim heavy damages in case of violation 
of such rights. Media should be similarly punished for 
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carrying unverified reports on persons suspected to be rap- 
ists on basis of FIR or other allegations. 

The problem assumes menacing proportions when the 
electronic medium (TV) with its hypnotic power to create 
reality effect gets into the act of reporting crime awaiting 
trial. The “truth” is conveyed through a theatrical process, 
the trial is contrived with characters lined up in real life 
images and evidence is organized according to the skill 
and discretion of the event producer with telling effect on 
the viewers. The line between fiction and reality is so 
_ blurred in TV images that it undermines the values sup- 
posedly protected by rule of law and due process. 
Obviously, the guidelines and rules available to regulate 


the print medium become meaningless and vastly inad- 


equate to curb the damage that TV could do to fair trial 
guarantees. In the media, the distinction between truth and 

justice gets blurred to the disadvantage of courts. A con- 
~ flict between truth and justice is generated which confuses 
the public about the credibility of judicial processes. The 
media draw viewers away from the jurisdiction of the law 
by making them subject to the rule of emotions. The dan- 
ger lies in accentuation of the fragility of the judicial 
discourse assiduously constructed over several centuries 
based on certain fictions and symbolisms long accepted 
by society for different reasons. 


Press Council and Norms of Journalistic Conduct 
Though the Press Council does not have punitive powers 
to discipline the media, it is the only available instrument 
outside contempt and defamation law to influence media 
policies vis-a-vis judicial proceedings. It will be useful to 
interrogate the scope of some of the norms of journalistic 
conduct adopted by the Press Council to act as guidelines 
in media reporting of crime or legal issues. 
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Right to Privacy 

Norm 13: “The Press shall not intrude upon the privacy of 
an individual unless outweighed by genuine overriding 
public interest; however, once a matter becomes a matter 
of public record, the right to privacy no longer subsists 
and it becomes a legitimate subject for comment by Press 
and media among others”. 

Norm 14: “While reporting crime involving rape, ab- 
duction or kidnapping of females or sexual assault on 
children, or raising doubts and questions touching the chas- 
tity, personal character and privacy of women, the names, 
photographs of the victims or other particulars leading to 
their identity shall not be published”. 

Norm 15: “Minor children or infants who are the off- 
spring of sexual abuse or forcible marriage or illicit sexual 
union shall not be identified or photographed”. 


Newspapers to Eschew Suggestive Guilt 
Norm 20: “Newspapers should eschew suggestive guilt by 
association. They should not name or identify the family 
or relatives or associates of a person convicted or accused 
of a crime, when they are totally innocent and a reference 
to them is not relevant to the matter reported”. 

Norm 21: “It is contrary to the norms of journalism for 
a paper to identify itself with and project the case of any 
one party in the case of any controversy/dispute”. 


Investigative Journalism, its Norms and Parameters 
Norm 45: “(iv) Imaginary facts, or ferreting out or conjec- 
turing the non-existent should be scrupulously avoided. 
Facts, facts and yet more facts are vital and they should be 
checked and cross-checked until the moment the paper 
goes to press. 

(v) The newspaper must adopt strict standards of fair- 
ness and accuracy of facts. Findings should be presented 
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in an objective manner, without exaggerating or distort- 
ing, that would stand up in a court of law, if necessary. 

(vi) The reporter must not approach the matter or the 
issue under investigation in a manner as though he were 
the prosecutor or counsel for the prosecution ..... Nor 
should the investigative reporter conduct the proceedings 
and pronounce his verdict of guilt or innocence against 
the person whose alleged criminal acts and conduct were 
investigated, in a manner as if he were a court trying the 
accused. 

(vii) In all proceedings including the investigation, 
presentation and publication of the report, the investiga- 
tive journalist/newspaper should be guided by the 
paramount principle of criminal jurisprudence, that a per- | 
son is innocent unless the offence alleged against him is 
proved beyond doubt by independent, reliable evidence”. 


Caution in Criticizing Judicial Acts 

Norm 47: “Excepting where the court sits ‘in camera’ or 

directs otherwise, it is open to a newspaper to report pend- 

ing judicial proceedings, in a fair, accurate and reasonable 

manner. But it shall not publish anything : 
which, in its direct and immediate effect, creates a sub- 
stantial risk of obstructing, impeding or prejudicing 
seriously the due administration of justice; or 

- is in the nature of a running commentary or debate or 
records the paper’s own findings, conjectures, reflection 
or comments on issues sub judice and which may amount 
to arrogation to the newspaper the functions of the court; 
or 

- regarding the personal character of the accused standing 
trial on a charge of committing a crime. 


Newspapers shall not as a matter of caution, publish 
or comment on evidence collected as a result of investiga- 
tive journalism, when, after the accused is arrested and 


32 COURTS LEGISLATURES MEDIA FREEDOM 


charged, the court becomes seized of the case : nor should 
they reveal, comment upon or evaluate a confession alleg- 
edly made by the accused”. 

Norm 48: “While newspapers may, in the public inter- 
est, make reasonable criticism of a judicial act or the 
judgment of a court for public good, they shall not cast 
scurrilous aspersions on, or impute improper motives or 
personal bias to the judge. Nor shall they scandalize the 
court or the judiciary as a whole or make personal allega- 
tions of lack of ability or integrity against a judge”. 

Norm 49: “Newspapers shall as a matter of caution 
avoid unfair and unwarranted criticism which, by innu- 
endo, attributes to judge extraneous consideration for 
performing an act in due course of his/her judicial func- 
tions, even if such criticism does not strictly amount to 
criminal contempt of court”. 

If one were to go by the above Press Council Guide- 
lines and Norms of Journalistic Conduct, one would get 
the impression that there is nothing to worry about media 
invasion of the justice processes and consequent danger to 
rule of law. However, any objective analysis of the con- 
temporary scene drives one to an opposite conclusion. 
Either the reporters, editors and publishers do not care for 
the guidelines and the authority of the Press Council, or 
they find it profitable to go about sensationalizing or com- 
mercializing matters sub judice. Courts are increasingly 
reluctant to exercise contempt power unless media public- 
ity directly scandalizes courts and judges. The law of 
defamation is an ineffective deterrent, given the delay in 
judicial proceedings and the costs involved in litigation. 
As such “media trial” goes on with impunity threatening 
the very foundations of rule of law and fair trial under 
law. 
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Facilitating More Balanced Coverage in High Profile 
Cases 

It is important to recognize the positive side of media re- 
porting of legal proceedings. Apart from it being the 
exercise of a cherished right essential for democratic gov- 
ernance (public’s right to information or right to know), 
media help to spread legal awareness, expose corrupt and 
concealed happenings behind the scene and facilitates the 
development of a culture supporting rule of law and judi- 
cial authority in interpreting it while resolving disputes. 
As such, media and judiciary are both discharging impor- 
tant public duties and should continue to enjoy 
independence and freedom to act without external threats 
or interference. The problem arises only when either side 
fails to acknowledge the unique role and status of the other 
side and is carried away by its own importance or superi- 
ority over the other. 

Take the case of the media and the conditions in which 
they discharge their functions. Often times, the reporter 
who may not be trained in law, has no knowledge of the 
technicalities of judicial procedures nor has he any easy 
access to court records and exhibits. At the same time, he 
has to compete with the rest of his tribe to reach the news 
on legal developments on high profile cases within the 
shortest time possible. Courts have no clear media policy 
nor any programme to educate reporters covering judicial 
proceedings. The reporter sometimes directly telephones 
the judge to verify facts in the absence of any designated 
officer for the purpose. Of late, lawyers, court clerks, wit- 
nesses, prosecutors, investigating officers and all others 
associated with the case have become informers of devel- 
opments in high profile cases thereby mixing facts with 
fiction, embarrassing courts on many occasions. What even 
senior advocates do in this megane is questionable under 
professional ethics. 
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It is time for the judiciary to think of effective means 
to overcome these undesirable tendencies by evolving 
guidelines for trial and appellate courts. These guidelines 
should aim to inform/educate reporters on how to deal 
with matters sub judice, to provide facilities in court for 
quick and easy access to correct information, to make it 
obligatory for senior judges to hold occasional media-bench 
conferences if and when media are found to have exceeded 
their brief and to educate judges and court administrators 
on how the media operate, how to communicate with me- 
dia etc. Perhaps, when high profile cases come up before 
courts which are bound to become lead stories in the me- 
dia, courts may be well advised to have a specific media 
plan for the court’s use to reduce risks and avoid confu- 
‘sion in reporting the developments. Posting important 
public documents and minutes of court proceedings on the 
internet is another possible method of managing multiple 
media demands and reducing too many inquires. When 
decisions and orders are rendered, it would be prudent for 
judges to give a short summary explaining the decision in 
layman’s language for the consumption of the media. 

In short, mutual understanding is required from both 
sides and planned action to facilitate each other’s func- 
tions need to be taken up early before the situation gets 
out of control. What is at stake are fundamental values 
which are too important to be allowed to be diluted, con- 
sciously or otherwise. 


Notes 


1. Labour Liberation Front v. State of Andhra Pradesh (Writ Petition 
No. 23220 of 2004 decided on 29.12.’04). 
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CONTEMPT OF COURT AND THE PRESS 


RAJEEV DHAVAN 


ai 


Drawing from an untidy legacy of the English common 
law, India’s High Court and Supreme Court judges claim 
the right to punish those who disobey their orders for “civil 
contempt” as well as those who interfere with their pro- 
ceedings, obstruct the administration of justice or 
scandalise the reputation of the judges or the courts for 
“criminal contempt’”’. English law devised various pre- 
rogatives and created various offences including sedition 
and official secrecy to defend executive governance, the 
law of contempt to protect the judiciary and the law of 
parliamentary privileges to arm the legislatures with pow- 
ers to secure their privileges. But whilst the offences of 
sedition and official secrecy have to be tried by regular 
courts through a full judicial process, this was not true of 
the power to punish for the contempt of the courts or leg- 
islature. Even today when the judges and legislators punish 
for contempt of themselves, they do so by asummary pro- 
cedure in which judges of the same court and fellow 
parliamentarians adjudicate the matter and proceed to 
admonish, fine or imprison the contemnor’. And, if the 
procedure adopted by the judiciary and legislature leaves 
something to be desired, the definition of contempt in both 
cases is astonishingly ill-defined—even more so when we 
consider the consequences that follow from both the 
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process and the punishment. Perhaps, we need to exam- 
ine the origins and extent of this untidy legacy before we 
proceed to consider how and in what way it should be 
changed. 


I 


The rise of print journalism posed an intriguing challenge 
for the common law. It has been powerfully argued that 
before the 17th century offences relating to an interference 
with administration of justice were decided through the 
regular criminal process on an indictment with the right 
to trial.* But the advent of a volatile and critical media 
caused the judges to create a powerful law of contempt of 
court by which punishment for contempt of court would 
be dealt with by a summary process. The origins of this 
transition can be traced to Justice Wilmot’s decision in R.V. 
Almon (1765) which, as it happens, was never delivered 
and only published by his son as part of his papers in 1802.* 
Although Irish courts were uncomfortable with this mas- 
sive self empowerment of the judiciary’, the summary 
principle had come to stay and gradually ingressed into 
Indian law. The very early Indian cases were mostly con- 
cerned with enforcing the orders of the court.® But in the 
Hume case (1847)’ where a “.... Magistrate was accused of 
mixing up his private feelings with his judicial duties”, 
Chief Justice Peel was in doubt that punishment could be 
imposed. Many other cases followed.® But, the first dra- 
matic controversy concerning the press and judges arose 
in the Englishman case (1868) where a journalist made com- 
ments on, an Indian judge’s (Dwarkanatha Mitter) remarks 
about the journalist’s honesty. Sir Barnes Peacock claimed 
jurisdiction for the Court, praised the press generally for 
their good standards and fined the erring Mr. Taylor but 
eventually protected him from imprisonment. By 1883, the 
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power of summary trial seemed more firmly established 
in the Bengalee case’? when Surendranath Banerjee was 
found guilty of contempt for publishing a comment on a 
judge’s zubberdasty (obstinacy) in summoning a Hindu idol 
into court. Justice Mitter’s powerful dissent concerned it- 
self with the conviction and punishment rather than the 
issue of empowerment. Criticism of the judiciary increased 
and there were incessant complaints about the expensive- 
ness of the judicial system and the corruption in the 
judiciary." 

But the issue of the power of the court to punish for 
contempt, and the manner in which it should do so, did 
not go away. When the Indian Penal Code was enacted in 
1860, substantive offences had been introduced to deal with 
interference with the due administration of justice—reflect- 
ing the correct approach of the common law.'* However, it 
was always easier to use the contempt power rather than 
send off alleged contemnors to be tried by ordinary courts 
through the ordinary process of law. No less, this would 
have meant the judges of the higher judiciary surrender- 
ing their power in contempt cases to the lower judiciary 
which would decide the fate of the contemnors and the 
punishment to be awarded to them. Such a surrender of 
power was simply not aceptable to the High Court judges. 

It is said that, in 1907, an Expert Committee™ informed the 
._ Government of India that there was some doubt as to 
whether the High Court has powers to punish for contempt 
outside the immediate local area of its original jurisdic- 
tion. By 1914, some proposals had surfaced adopting 
the strategy that changes should be made in the Indian 
Penal Code to create offences to deal with misleading re- 
ports on the judiciary and other matters—subject to the 
defence that true comments were made in good faith. Sir 
Reginald Craddock summarised the proposals by stating 
that 
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“the Bill, therefore contemplates that offences of this 
kind should be ordinary offences instituted and tried as 
such by the appropriate Courts”.’® 


If this strategy had been followed through by the Em- 
pire, the Indian law of contempt would have taken an 
entirely different and correct course to deal with contempt 
by a proper due process rather than a summary process. 
Oddly enough, Indian lawyers like the legendary Sir Tej 
Bahadur Sapru suggested that the contempt jurisdiction 
should be securely vested in the High Courts of India." 

By this time, the British had begun to feel the on- 
slaught of the press on the judicial system.” The Contempt 
of Courts Act 1926 went through an elaborate legislative 
procedure. The purpose of the Bill was to give to the High 
Courts and the Chief Commissioners’ courts the power to 
punish for contempt of their respective subordinate courts. 
This was a radical change, but one that was played down 
by Sir Alexander Muddiman when piloting the Bill.’* Noth- 
_ ing was said of the inherent powers of the High Court; 
and an exception was made denying the High Court juris- 
diction for punishing of subordinate courts if the offence 
in question was punishable under the Penal Code."” Whilst 
the lawyers of the legislative assembly including stalwarts 
like Jinnah and Motilal Nehru made legalistic comments,”° 
it was left to the courage of the journalist, Kelkar, to argue 
that the judges themselves misbehaved: 

“Judges often behave in a way as if they were not ame- 

nable to any law, as if they are the incarnations of the 

King who is supposed to do no wrong. Judges abuse 

their authority and privileged position in three ways at 

least. They slander and abuse the parties, the court 
officers ... sometimes even pleaders and counsel, all of 
whom have practically no protection against the Judges. 

This is an abuse of their powers. Secondly, they 

themselves in their personal remarks provoke contempt 
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or ridicule, and are then angry if their critics indulge in 
a little bit of ridicule in return. Thirdly, judges are often 
guilty of non-judicial conduct on the Bench...” 


He urged the government to permit criticism of the 
judiciary; and, perforce, of judgments after they were de- 
livered. Eventually, after some acrimony over the 
provisions of punishment and other matters, the Bill be- 
came the Contempt of Courts Act 1926”. 

However, the judges, having tasted the power to pun- 
ish for contempt, wanted to go further. The Lahore High 
Court claimed that its power to punish for contempt could 
not be limited to the punishment of six months indicated 
by the Act of 1926. Its wings in this regard were clipped | 
by an amendment of 1937 which imposed precisely this 
limitation on the High Courts.¥ Further attempts to reform 
the law of contempt were shelved by sending them for 
discussion by public circulation.» It cannot be said that 
there was no concern about the expanse of the power of 
contempt of court in the Constituent Assembly. Some mem- 
bers criticised the contempt jurisdiction as having placed 
judges in the position of a ‘super god’. However, refuge 
and relief was found in the fact that any law of contempt 
of court would be tested for its reasonableness.”® Nothing 
more was done—not even in 1952, when despite the fact 
that the 1926 Act was repealed, only a minor change was 
made to extend the contempt power to all the High Courts 
of all the States and territories.” What is important for our 
purposes is that before 1950, there was some doubt about the 
extent of the general power of the High Courts as Courts of 
Record—especially because the Act of 1926 had dispos- 
sessed the High Courts from using the power of contempt 
for subordinate courts where a criminal offence under the 
Penal Code was made out; and the Act of 1937 had limited 
the power of the High Court to go beyond the sentencing 
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tariff imposed by the Act of 1926. This is a point of some 
significance. After Independence, Indian courts claim that 
they derive their extensive power of contempt from the 
fact that they are Courts of Record with plenary powers to 
punish for contempt which could not be limited even by 
legislation.”* In fact, it is highly doubtful that Indian High 
Courts ever had the full fledged powers of Courts of Record 
or that the Constitution makers wanted to enlarge the pow- 
ers of contempt of court beyond those that the judges 
possessed—subject to any future legislation that may be 
passed. 
| However, when the discussions on the reform of the 
law of contempt began with the appointment and report 
of the Sanyal Committee (1963),”” a shadow seemed to be 
have been cast on any future reform on the understanding 
that even reasonable changes could not be made to the 
law of contempt because the Constitution gave unalter- 
able powers of contempt to the High Courts by describing 
them as Courts of Record. No doubt, the Constitution gave 
to the High Courts the same powers to punish for con- 
tempt as a Court of Record.*° This was not in the earlier 
draft texts of the Constitution but appeared later*'. But what 
exactly did this mean? Did it mean that Indian High Courts 
would now possess a power which they never had? Or 
was it to entrust the High Courts with the powers that. 
they possessed before 1950 as limited by past and future 
legislation? And, if legislation could limit these powers, to 
what extent could this be done? The future Contempt of 
Courts Act 1971 went through an exacting parliamentary 
procedure including the process of a Joint Select Commit- 
tee where a powerful dissenting minority report felt that 
the legislation did not go far enough.” Many examples of 
Constitutional judicial indiscipline were described includ- 
ing allegations that a judge had touched the feet of Home 
Minister Pant, a Nagpur judge called a party ‘a cad’ and 
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another judge asked a lawyer to ‘shut his trap’. But Min- 
ister Gokhale’s principal argument to stem the tide of 
reform was that the powers of contempt of a Court of 
Record cannot be materially diminished.” 

All this seems incongruous—both as history and in- 
terpretation. If the law of contempt has been a thorn in the 
sides of reputed publishers and journalists in India, this 
was equally true of other common law jurisdictions whose 
respective High Courts are also Courts of Record. But even 
in England, Parliament has amended the law of contempt 
significantly.» At the same time, the European Court of 
Human Rights has told the English courts in no uncertain 
terms that the power to invoke the law of and punish for 
contempt must be exercised in a manner consistent with 
the bill of rights.*° Significantly, India’s Constitution pro- 
tects the right of free speech—permitting reasonable 
restrictions in respect of contempt of court. Unfortunately, 
Indian courts have lost sight of the limitations on their 
power while emphasizing its expanse” 

There are lessons to be learnt from this excursus into 
history. In the first place, the correct procedure to punish 
for offences against the due administration of justice is to 
punish such offences as ordinary offences through the or- 
dinary procedure—as far as practicable. No doubt, this 
would alter the balance of power between the higher judi- 
ciary and the lower courts as well as the High Courts and 
the people. Secondly, it is not the case that Indian High 
Courts even possessed the full plenitude of the power of 
Courts of Record. Indian Courts of Record had a much more 
limited power which both before and after the Constitu- 
tion could, and can, be disciplined by reasonable 
restrictions made by the legislature. Thirdly, there is no 
impediment to a law being made by the legislature which 
could cut down the powers of the High Court to punish 
for contempt as well as in respect of the procedure to be 
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followed. No doubt, any such law could not leave the ju- 
diciary wholly powerless and vulnerable. But ‘reasonable 
restrictions’ can be imposed on the contempt power as well 
as on the free speech it seeks to control. Fourthly, India 
needs to move away from archaic powers inherited from 
the common law and try to view the justice system in such 
a way that those who promise justice agree to deliver what 
they promise. It is time that the shadow on the reform of 
the law of contempt, to the effect that wide ranging re- 
forms cannot be made, is lifted. 


Il 


Before we venture too deeply into the legal intricacies of 
the law of contempt, it might be useful to consider its over- 
all purpose. The overall purpose of the law of contempt is 
not just to make the judicial process work, but to protect, 
sustain and enhance the majesty of courts and the justice 
system. Courts—especially in the common law system— 
have always been very self-conscious not just of their 
power but also their prestige. This is self-evident from the 
way the courts work. Architecturally, courts have been de- 
signed to look grand—both inside and the outside. This is 
no less true of colonial designs of courts in India as else- 
where. We need only to look at the structure of the Supreme 
Court as a balance, the design of the Allahabad and Patna 
High Courts, the dated but once grand buildings of the 
Bombay and Calcutta High Courts and the distinct archi- 
tecture of the Madras and Andhra Pradesh High Courts to 
see the connection between grand presentations and the 
prestige claimed by the courts. The newer architecture of 
the contemporary courts is less impressive—even if more 
functional.” But the inside of the courts are also set out so 
that the judges sit on a platform far above the lawyers and 
go about their business from their elevated perch. Even in 
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India today, lower court judges are referred to as “Your 
Honour’; and the judges of the higher judiciary as “My 
Lord’—judges and lawyers are dressed in robes—even if 
the costume they have has become a little less grand and 
the wearing of wigs has been dispensed with. But for the 
fact that their lives are affected by judicial decisions, ordi- 
nary litigants must view judicial proceedings as a kind of 
costume drama where people dress up to be recognised 
for what they are meant to be. This seems trivial. But it is 
not—for the majesty of the law is very much bound up in 
how it is presented and functions. If all this is taken away, 
the law and its custodians will be de-mythologized. Their 
mask would disappear. Court proceedings will be like any 
other meetings—and all the less convincing for being so.” 

Thus, the law of contempt serves symbolic as well as 
practical purposes. In practical terms, the law of contempt 
exudes concern about four practical aspects of the work 
and functioning of the courts: (i) discipline inside courts, 
(ii) compliance with court directions and order, (iii) exclu- 
sivity and integrity of the justice system; and (iv) the prestige 
and reputation of the judges and the courts. Each one of 
these concerns is played out by the law of contempt. There 
can be little quarrel with the first concern about discipline 
inside courts and the need for compliance with court 
orders. The concern about discipline is unexceptionable. 
There is little difficulty in accepting that contempts related 
to enforcing discipline in a court (‘contempt in the face of 
the court’) and compliance with court orders (‘civil con- 
tempt’) should be enforced by the courts where such 
transgressions take place. But any other contempts inter- 
fering with the due administration of justice and lowering 
the reputation of the judges should be ordered by the 
ordinary courts through ordinary processes of law. Court 
proceedings must be continued with a certain degree of 
dignity so that both sides are heard in a fair manner. 
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The law relating to ‘contempts in the face of the court’*! 
seeks to ensure discipline in court. There are many piquant 
examples of court proceedings being disturbed—includ- 
ing examples of missiles being thrown at the judge or 
laughing gas being released in court. Judges usually bear 
these intrusions with forbearance.” But there are judges 
who do not carry this power lightly. I can recall a Supreme 
Court judge reprimanding an officer from the Northeast 
for wearing a shirt without a tie to the Court which had 
summoned him—and even threatening to send him to jail 
for doing so.* Clearly, at least one High Court judge felt 
that his powers of contempt travelled with him to the rail-' 
way station to punish for railway officials for not doing 
what he asked.” But apart from these excesses, the judges 
have used the jurisdiction to punish contempt in the face 
of court with human dignity—and occasionally irritation 
and anger. This awesome power of the judges does have 
an intimidatory effect on the proceedings on lawyers and 
litigants. But what happens when judges themselves are 
rude, abrupt and arbitrary. This is an everyday affair. There 
is a provision in Section 16 of the Contempt of Courts Act 
1971 which applies the law of contempt to judges, magis- 
trates and other persons acting in a judicial capacity so 
that such a person “shall also be liable for contempt of his 
own court”.® But how far can one take this kind of provi- 
sion against the rude or undisciplined judge? There are 
instances where lawyers have told judges that they will 
not argue in terrorem.*° Sometimes judges are gracious and 
restore normal due process; sometimes they do not. No 
doubt, the provision for indicting judges of their own court 
cannot be invoked every time a judge is rude. Such a 
process would be trivialised into excess—especially in In- 
dia. But it is clear that the disciplinary concerns of the 
judges are mostly directed against others and not on them- 
selves. For indiscipline on the part of the judges when 
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mal-conducting proceedings, there is; in fact, no solution. 
The demand that some machinery must exist to deal with 
undisciplined judges who misconduct themselves in court 
should not be brushed aside. Such an issue merits serious 
consideration to deal with instances of judicial indiscipline 
which are becoming an everyday affair. I can recall when I 
started active practice, I was baffled that arguments in court 
were as much about confronting the personality of the 
judge as it was about addressing the law—sometimes more 
so in some cases than in other cases. Judges are entitled to 
be characters to add colour to the law, but not to behave in 
such a way as to impede or obstruct the cause of justice. 
The second concern about securing compliance with 
court orders is a necessary adjunct to securing the efficient 
working of the justice system. Within the law of contempt, 
_ failure to comply with the orders of the Court constitutes 
“civil contempt”*”—even though the back up of the rem- 
edy of criminal contempt is also available if disobedience 
of court orders is compounded further so as to obstruct or 
interfere with the administration of justice. There is an in- 
teresting legal conundrum whereby a person who disobeys 
the order of a court is guilty of civil contempt, but a third 
party abettor is guilty of criminal contempt because the 
former disobeys the order of the court while the latter (who 
is an abettor) obstructs justice as a criminal contemnor!* 
Courts are understandably wary that they will be enfee- 
bled if they have to totally rely for the enforcement of their 
orders on the executive. But for the power of contempt, 
the courts would be ignored. Although Ministers can be 
hauled up to answer to the courts for the non-enforcement 
of orders, in cases where compliance with court order is 
sought from the government, the courts usually summon 
bureaucrats who are anxious to cofhply with court orders— 
lest strictures passed by the Court or any judicial sentence 
for non-compliance might damage their career prospects. 
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This power has become all the more significant in public 
interest litigation cases where the court seeks to ensure not 
just the compliance of a single order but the implementa- 
tion of a scheme.*’ Judicial concern has been expressed that 
courts should show self-restraint in passing strictures on 
people. Unfortunately, this concern is not always reflected 
in the practice followed by individual judges who may pass 
judicial strictures on people without an effective due proc- 
ess to discipline such excesses.°° Sometimes such comments 
are made in court; and sometimes recorded in the judg- 
ments themselves. Such issues take us back to a central 
concern that, when judges become a law unto themselves, 
there are few effective remedies to cure the arbitrariness 
that flows from the judicial process. 

The third concern that animates the law of contempt 
is to defend the exclusivity and integrity of the judicial sys- 
tem. This concern is secured by that branch of the law of 
contempt which makes obstructing and interfering with 
the due administration of justice punishable as contempt.” 
For the purposes of this essay, we are not concerned with 
the various commonplace obstructions such as telling lies 
in court or filing false affidavits. In fact, there is an elabo- 
rate but ineffective procedure to punish for perjury which 
broadly conforms to the suggestion implicit in this essay 
that as far as possible any obstruction or interference with 
the administration of justice should, by and large, be tried - 
as ordinary offences through the ordinary procedures of 
law.” The focal point of controversy has been the expan- 
sion of this branch of the law of contempt into areas of 
constructive contempt as a consequence of which the me- 
dia is hauled up for contempt to explain their reportage 
and comments on court cases. In fact, as argued earlier, 
the modern law of contempt which relies on summary pro- 
cedures to secure its aims was designed. to tackle the 
menace of print journalism and its electronic successors. 
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But even though adamant that they should not give up 
summary procedures to deal with such cases, the judges 
were always a little wary about taking on the press. In 1874, 
Chief Justice Cockburn thanked the press for their admi- 
rable conduct in forbearing to give publicity to the 
objectionable proceedings before the court.” In India, in 
the Englishman case (1868),* Sir Barnes Peacock declared 
himself an “unflinching advocate of the liberty of the press 
(because) ... its freedom is one of the main bulwarks of the 
rights of the people”. But if all this was intended to affect 
a rapprochement between the courts and the media, this 
did not happen. In a judgment of 1902°° Justice Wills was 
not entirely wrong to give judicial recognition to the phe- 
nomenon of “modern journalism with its ceaseless thirst 
for matters which may interest its readers”. Inevitably, the 
courts were news. As soon as a person was arrested for a 
murder, rape or threat, media machines went into action. 
In response, the judges issued contempt notices where they 
felt that the press had overstepped its limits. 

The tension between the courts and the media revolves 
around two general concerns. The first is that there should 
be no “trial by media”; and the second that it is not for the 
press or anyone else to “pre-judge” a case. Justice demands 
that people should be tried by courts of law and not pillo- 
ried by the press.” Issues relating to the ‘prejudgment’ of 
a case also point to the deeper issue that the constitutional 
power of the courts to judge an issue cannot be usurped 
by anyone else because the constitutional function of dis- 
pensing justice belongs exclusively to the judiciary. All this 
poses problems for the press. At one level, the press re- 
ports news. While doing so, it has to report on details of 
the case—albeit with the usual caveat that what is written 
are only allegations and are not intended to adjudicate 
the merits of the case. Famous cases result in dramatic 
media reports.” But, no media worth the name can really 
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limit itself to clinical reporting. Cases represent public is- 
sues on which both the media and the public are bound to 
take some kind of moral stand. Why was it wrong for the 
late nineteenth century press in the Dreyfuss case which 
sought to persecute a person on grounds of his faith? 
Gandhiji argued in a contempt case that it was the duty of 
a person to criticise a litigant if what is decided or said 
was contrary to the truth or morally wrong.** When a ma- 
jor issue like compensation for the Thalidomide victims 
arose in England,” surely it was within the domain of the 
media to argue that what had happened was terrible and 
it was a moral outrage and that the pharmaceutical com- 
panies making enormous profits should be expected to pay 
out more. Nearer home, it came as a shock to many social 
activists and journalists that the Bhopal gas tragedy case 
had, been compromised on 14 February 1989 on terms that 
seemed paltry. Demonstrations were held outside the Su- 
preme Court; and the press. articulated its moral 
indignation at what had happened. Was it contempt to do 
so? Would it have been contempt to expose the compro- 
mise before it became an order of the court? More 
importantly, why would the press have been entirely wrong 
if during the trial of the Bhopal case, some journalists or 
activists took the view that Union Carbide and the Union 
of India had no case and should pay out several billion 
dollars instead of harassing the victims by lengthy litiga- 
tion? Had they done so, would this have amounted to a 
‘prejudgment’ of the case and usurpation of the judiciary’s 
exclusive constitutional empowerment to adjudicate mat- 
ters?! These are serious issues which cannot be ignored 
simply because the judiciary is concerned about the integ- 
rity of its jurisdiction. 

Inevitably, court cases raise moral as well as legal is- 
sues. Parties to a case have a right not to be morally lynched 
by the media. But are the media, and the activists who 
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write for them to retain a total moral silence on cases 
transiting through the court? And if the people are out- 
raged, should the expression of such an outrage be 
silenced? Are people wholly restrained to telling the par- 
ties to a case that they are wrong? It is precisely such an 
issue that came to the fore in England in the Thalidomide 
case (1972). Thousands of children had been born de- 
formed because of a natal drug. Their mothers continued 
to suffer. But the compromise payment suggested was a 
mere £ 4 million by companies earning over £ 60 million 
as profits. The Sunday Times went into the campaign mode 
on this issue, but agreed to take the issue of whether its 
future publications and campaign could be injuncted, to 
court. Lord Reid crafted the moral dilemmas arising out of 
the case well when he observed: 
“Why should it be contrary to public policy to seek by 
fair comment to dissuade Shylock from*proceeding with 
his action? Surely it could not be wrong for the officious 
bystander to draw his attention to the risk that, if he goes 
on, decent people will cease to trade with him. Or sup- 
pose that his best customer ceased to trade with him when 
- he heard of his lawsuit. That could not be contempt of 
court. Would it become contempt if, when asked by Shy- 
lock why he was sending no more. business his way, he 
told him the reason? Nothing would be more likely to 
influence Shylock to discontinue his action. It might be- 
come widely known that such pressure was being 
brought to bear. Would that make any difference? And 
though widely known must the local press keep silent 
about it?”° | 


It is the business of moral protestors to make their 
business known. However, Lord Reid applied the ‘prejudg- 
ment’ test to injunct future publications. But can one protest 
about a case without making some kind of “pre-judgment” 
of who is right and wrong—both legally and morally. If 
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the ‘prejudgment’ test is strictly applied, virtually no moral 
position can be taken on a case on merits. If it is loosely 
applied, public comments can be made. Indeed, the Euro- 
pean Court® effectively reversed the Thalidomide judgment 
of the House of Lords inter-posing a much more flexible 
and conducive test—to ask if there was a real and substan- 
tial threat to the administration of justice. 

The law of contempt should not be set up as an in 
terrorem threat to those who want to report on, discuss or 
comment on proceedings in court. This can only have a 
chilling effect on the democratic process with no tangible 
advantage to the judiciary other than empowering it to 
flex muscles when it feels that it should interfere. It is well 
known that even in civil proceedings there is no such thing 
as an automatic ‘gagging writ’. In defamation proceedings, 
courts are reluctant to silence free speech until the trial is 
over—less so ift India.* However, the law of contempt 
seems a little more menacing in its posture than its dis- 
pensation. Indian law seems to take the view that any form 
of ‘pre-judgment’ is impermissible. Thus, in the P.C. Sen 
case (1969), the Supreme Court affirmed the conviction 
of a Chief Minister of West Bengal who had made some 
comments on the validity of the Milk Control order in re- 
spect of which proceedings were pending in the courts. If 
this case is taken as a precedent, the Indian law of con- 
tempt on the extent of permissible comments during the 
pendency of proceedings is extraordinarily strict. In prac- 
tice, the courts have been a little more indulgent to direct 
their ire against press campaigns and motivated public in- 
terventions although the judges have not been entirely 
consistent in their approach. 

Indian law displays considerable uncertainty on the 
extent and range of comment available to a journalist when 
reporting on or investigating a case. Or are journalists only 
expected to ‘report’ on the police and court records and 
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what takes place in court ? Gandhiji forcefully argued in a 
contempt case against him that he—as, indeed, all others— 
are duty bound to react to a litigation if he thought it was 
immoral.® Equally, it is too late to argue that investigative 
journalism must stop completely when a case becomes ac- 
tive within the meaning of contempt legislation. This is all 
the more important in a society in which police investiga- 
tions are inept, clumsy and corrupt requiring press 
campaigns to reopen matters or take them further in the 
light of the results of investigative journalism. In the Dowry 
Harassment Death case (2005)*, the Supreme Court depre- 
cated the ‘Saga’ magazine publishing extensive details ‘of 
an interview by the deceased girl’s father in which the lat- 
ter gave his version of the case. The Court said: 
“The facts narrated therein are all materials that may be 
used in the forthcoming trial in this case and we have no 
hesitation that these type of articles appearing in the 
media would certainly interfere with the administration 
of justice. We deprecate this practice and caution the pub- 
lisher, editor and the journalist who were responsible for 
the said article against indulging in such trial by media 
when the issue is sub judice. However, to prevent any 
further issue being raised in this regard, we treat this 
matter as closed and hope that the others concerned in 
journalism would take note of this displeasure expressed 
by us for interfering with the administration of justice”. 


This was not a case of contempt but stands as a warn- 
ing to investigative or even morally sympathetic 
journalism. If this approach is accepted, the fathers of 
dowry death victims are supposed to keep their mouths 
shut on any aspect of a pending case. In a sense, this is 
worse than the ‘pre-judgment’ test and prevents any form 
of proactive journalism or comment on a pending matter. 
People can, will and must give their reactions to a case— 
especially, with greater justification, in jurisdictions where 
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the trial is by judges without a jury. It is no affront to the 
rule of law for the public to respond and react to cases 
both during and after trial or in relation to other proceed- 
ings. Cases where there is a clear and present danger tc 
the trial will be rare. The posture of the law cannot be such 
that the public voice can be silenced in each and every 
case. To that extent there is always a moral trial by people 
at least in the silence of their minds. And, if such a reac- 
tion is in peoples’ minds, should it be silenced in all case: 
even where there is no clear and present danger to the tria 
itself? To keep talking of ‘trial by media’ with all its per 
suasive connotations of an instantly poisonous injustice 
distorts the issues. The rhetoric of lawyers and judges in: 
variably result in emotive phrases being paraded as lega 
solutions or even legal concepts. We need to be carefu 
about such exercises in “persuasive definition”.” “Trial by 
media’ is one such exercise in persuasive definition usec 
by the law. There are others.” The correct approach is no 
to relegate the people to silence the moment a case become: 
active. The issue is not silencing the public voice or eve! 
the press baron. The interests of justice and free speecl 
will be adequately served if the public voice and journal 
ists’ endeavours are generously allowed except to the exten 
that there is an actual clear and present danger that th 
trial will be affected. No doubt, to some extent, we are deal 
ing here with imponderables—but not to an extent tha 
makes an estimate of such danger impossible or even un 
workable. ) 

It is because of the lack of a clear test that confusion 
have arisen in the law about reporting on, injucting or pun 
ishing people who comment on pending cases. In most c 
the cases, the courts have been concerned with instance 
where people have been hauled up for contempt becaus 
they commented on pending cases in ways that allegedl 
obstructed justice. There are virtually no cases where a 
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Indian Court has been asked to injunct a publication on 
the ground that it would interfere with dispensing justice 
in a pending case. The leading case in this regard is the 
Reliance case (1988)’2 where the Supreme Court initially 
granted an injunction to ensure the integrity of a ‘share 
issue’, but later discharged the injunction on the basis that 
it was no longer necessary. But what made the case sig- 
nificant was the fact that the Court drew a distinction 
between contempt cases (like P.C. Sen’s case) and injunc- 
tion cases. While the ‘prejudgment test’ could apply in 
contempt cases, it did not apply in injunction cases. Bor- 
rowing from American case law, the test in the injunction 
cases was that no injunction would be granted against a 
publication about pending cases unless it was shown that 
there was a “clear and present danger” that the adminis- 
tration proceedings would be interfered with.” The ruling 
in the Reliance case (1988) creates a paradoxical situation 
for Indian law. For the purposes of deciding whether to 
grant an injunction, a statement would not be injuncted 
on the grounds that it would be violative of the law of 
contempt unless it was shown that there was a clear and 
present danger to judicial proceedings; but the same pub- 
lication could be found guilty of contempt in contempt 
proceedings on the basis of the prejudgment test. The crea- 
tion of two divergent tests pulling in different areas in 
respect of the same subject area needs to be examined fur- 
ther. | 

By simply following the common law, India has taken 
a much too restrictive approach to its law of constructive 
contempt on pending proceedings. This has resulted in a 
mechanical application of the law—depending more on the 
intuitions of a judge than any principled consideration of 
how the law should be applied. To some extent, there have 
been statutory interventions through the Contempt of 
Court Act 1971 which delineates the time period when the 
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contempt law is active”, declares that an innocent publi- 
cation and distribution of matter without knowledge of 
the proceedings will not be contempt,” permits fair and 
accurate reports of judicial proceedings as well as fair criti- 
cism on the merits of a case that has been heard and finally 
decided” and states that the contempt would not be pun- 
ishable unless the court is satisfied that the act or statement 
complained of “substantially interferes or tends substan- 
tially to interfere with the due course of justice”.” But the 
“substantial interference” test introduced by the statute 
goes to the issue of the threshold of punishment for con- 
tempt and not to absolving the contemnor from the offence 
altogether. A person who does not interfere substantially 
with the due administration of justice may still be found 
guilty of contempt even though not punished for it. Nota- 
bly, Indian courts have not, in any significant measure, 
dealt with cases where publications are sought to be 
injuncted on the grounds that they might be contempt and 
interfere in the due administration of justice. 

In America, the courts have generally taken the view 
that such an injunction would rarely be granted since it 
cannot normally be established that there will be a clear 
and present danger to justice.” If there is adverse public- 
ity, the courts will consider whether there should be a 
re-trial. This has resulted in the American media being dra- 
matically over-indulgent in their coverage of cases—both 
before and during trial, even though most controversial 
cases are tried by a jury. Commonwealth courts have been 
a little more reticent in retaining a powerful jurisdiction 
over media reporting on pending cases.” At the same time, 
Canadian courts in the CBC case (1994)® have rightly 
pointed out that the law of contempt should be consid- 
ered in the context of the Bill of Rights which guarantees 
freedom of speech and expression. Thus, some kind of bal- 
ance has to be struck. The Canadian Supreme Court wisely 
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took the view that any court which wants to injunct a pub- 
lication on the ground that it might interfere with justice 
should seek out the least invasive approach. Such an issue 
arose in the Black Friday case in Bombay in 2005°' where 
the judges injuncted a docudrama film which used the 
real names of the accused in the Bombay blasts trial even 
though the evidence at the trial had been recorded and 
only the judgment was awaited. Bearing in mind the im- 
portance of free speech and the right to know and the fact 
that a professional judge sitting without a jury is unlikely 
to be influenced by media reports,” Indian law needs to 
refocus its contempt jurisprudence away from its archaic 
origins towards a more meaningful reconciliation of the 
demands of justice, free speech and the democratic 
process. 


“ABY: 


The most undisciplined and wayward part of the Indian 
law of constructive contempt concerns the punishment of 
those who “scandalise the judges” * Way back in 1899, Eng- 
lish courts took the view that punishing persons for 
scandalizing the court should be regarded as obsolete al- 
though such a jurisdiction was necessary in the colonies 
of the British Empire—presumably because the latter had 
not developed to the level of democratic maturity required 
of them.* This did not prevent British courts after 1900 
dealing firmly with the press when it made fun of, lam- 
pooned or criticised the judges.® An elegant policy 
statement was made by Lord Atkin in the famous Ambard 
case (1936)®° which came to the Privy Council from 
Trinidad and Tobago. This concerned trenchant but well 
researched comments on sentencing in the local area. It 
has almost become compulsory to quote Lord Atkin’s 
statement in this case in which he refused to indict the 
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publication for contempt. 

[No] wrong is committed by any member of the public 
who exercised the ordinary right of criticising in good 
faith in private or public the public act done in the seat 
of justice. The path of criticism is a public way; the wrong- 
headed are permitted to err therein; provided that 
members of the public abstain from imputing improper 
motives to those taking part in the administration of jus- 
tice, and are genuinely exercising a right of criticism and 
not acting in malice or attempting to impair the adminis- 
tration of justice, they are immune. Justice is not a cloistered 
virtue: she must be allowed to suffer the scrutiny and respect- 
ful even though outspoken comments of ordinary men.*’ 


This jurisdiction has virtually become obsolete in most 
well established common law jurisdictions. When such an 
action was taken against Quentin Hogg (later Lord Chan- 
cellor) for writing on Court of Appeal judgements in the 
magazine Punch (1968), Lord Denning refused to punish 
for contempt but made a plaintive appeal for responsible 
criticism so that “...those who criticise us will remember 
that, from the nature of our office, we cannot reply to their 
criticism.”*” But somehow when the Phillimore Commit- 
tee examined the law of contempt, it preferred to hold on 
to the ‘scandalizing jurisdiction’ rather than dispensing 
with it altogether.’ The use of this jurisdiction is often tai- 
lored to meet the exigencies of the situation. When judges 
find that the credibility of a judiciary is low, they tend to 
use this jurisdiction to restore prestige and status to the 
institution. In an earlier review of the contempt jurisdic- 
tion, [ made some tentative comments on this historical 
perspective to observe: 

“By and large it would appear that the ‘scandalizing the 

court’ jurisdiction has been used in times of political un- 

certainty or economic change or both. This hypothesis 
gains credibility if we align the cases that we have 
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considered to the social, economic and political back- 
ground within which they occurred. The British Empire 
was a settled political entity at the end of this century 
despite the Boer Wars. England was itself subject to con- 
siderable social and economic stress. India in the early 
1950’s was, despite the trials facing the nation, quite 
optimistic about its future as well as the role of the rule 
of law within it. This is also true of New Zealand in 1914. 
Anti-Communist feeling was very high in Australia (in 
the early fifties). India was in quite a politically uncer- 
tain mood about the role of the Supreme Court in 1970. 
The later New Zealand and Canadian and the early In- 
dian decisions were about actual allegations of 
corruption.” 


Perhaps, the Indian judiciary feels that it has a con- 
siderable distance to go before it is sufficiently confident 
about its general support from the public to a point that it 
lets go of this specific power to punish for the contempt of 
scandalizing the judges. At the same time, it may take the 
very practical attitude that the time has not yet come to 
indulge such forbearance, lest irate litigants and self right- 
eous members of the media dissolve the public reputation 
of the judiciary in the eyes of the public in response of 
_ which the judges may find themselves powerless to pro- 
vide an antidote or answer. | 

For our present purposes, it is not necessary to exam- 
ine all the cases where the courts have punished for the 
contempt of scandalizing the judiciary. Even the sample of — 
cases which have made their way to the Supreme Court 
represent an interesting enough representative sample.” 
In a very early case before the Supreme Court in 1953,” 
the Court punished the suggestion that politics and reli- 
gion had no place in the court, but made the disarming 
statement: 
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“We would like to observe that it is not the practice of 
the Court to issue such rules except in very grave and 
serious cases and it is never over-sensitive to public criti- 
cisiii + 


These are courageous words which did not match the 
actual decision made in the case. In a 1954 case,” the Su- 
preme Court thought it was a contempt to assert that past 
judicial appointments had led to pro-government judges 
_even though the Court was clear that this “would not make 
any difference to the justice of the Hon’ble Judges”.’° When 
the Supreme Court in a 1970 case” dealt with a comment 
that the bank nationalization case was wrongly decided 
and lowered the reputation of the judiciary, the Court re- 
sponded by saying : 

“Respect is expected not only from those to whom the 
judgment of a court is acceptable but also from those to 
whom it is repugnant. Those who err in their criticism by 
indulging in vilification of the institution of courts, the ad- 
ministration of justice and the instruments through which 
the administration of justice acts, they should take heed 
for they will act at their peril.” 

Although nothing was done in this case and the pa- 
pers were consigned to the records, this sombre declaration 
remains both as a warning and a statement of policy. Not 
surprisingly, the same judge (Chief Justice Hidayatullah) 
also decided and wrote the judgment in the E.M.S. 
Namboodripad case (1970) where the Communist Chief Min- 
ister of Kerala had broadly made the allegation that judges 
were generally class biased. Stronger statements have been 
made on the class bias of the judiciary.** The case for the 
erring Chief Minister was argued by the famous politician 
V.K. Krishna Menon who—according to the judgment— 
sneered that the judges had learnt communism 
second-hand from the works of Middleton Murray! The 
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learned judge promptly rejoined by quoting from Marx’s 
Critique of Political Economy to show that counsel was wrong 
in his comprehension of Marxism and communism, which, 
alas, as it happens, counsel and the contemnor had fol- 
lowed all their lives. Then came an interesting twist in the 
case. The sentence of Mr. Namboodripad was reduced from 
Rs.1000 to Rs. 50 because the court had shown him the 
error in his understanding of Marxism! A newspaper com- 
mentator ruefully stated that if this was a basis for 
sentences being reduced, the queue before the Supreme 
Court would be extremely long.” Thus, the posture of the 
court was to retain its powerful ‘scandalizing’ jurisdiction 
for fear that they would be helpless without it. What seems 
to animate the anxiety and concern of judges is that “(l)oss- 
of confidence in (the) institution of the judiciary would be 
the end of the rule of law”; and “(t)herefore anything which 
has such tendency deserves to be firmly curbed” whilst 
protecting both the administration of justice and free 
speech.’ But judicial inclinations have been in the direc- 
tion of self-protection and reinforcing their image as an 
institution that is firm and fair even when dealing with 
contemnors. There may be cases where the power of con- 
tempt is used as asummary procedure to protect the judges 
from defamatory statements. By and large, the law of con- 
tempt should not be used to perpetuate disguised actions 
in defamation. But there may be extreme cases where 
judges may feel, with some justification that forbearance 
is not an option.’ As long as the law of contempt permits 
such a course of action through its summary process rather 
than a trial, much will depend on the mood of the judges 
hearing the case. 

During the Emergency (1975-77), there was general 
criticism that the judges had not intervened in preventive 
detention cases and denied the power of judicial review 
even in cases where gross allegations of mala fide were 
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made.!” A vindictive political backlash visited the dissent- 
ing judge in the Supreme Court, Justice Khanna, who was 
not appointed the Chief Justice of India (to which he was 
entitled as a matter of seniority) by way of punishment.™ 
It is generally agreed that the judges had been supine dur- 
ing the Emergency (1975-77)—and, even that is seen as an 
under-statement. Immediately after the Emergency, Chief 
Justice Beg issued contempt notices against the Indian Ex- 
press and the Times of India for exposing the conduct of the 
judiciary.“ The other ‘Emergency’ judges who were party 
to the majority judgment in the preventive detention case 
of 1976 were concerned that the wounds of the Emergency 
should not be reopened. A contempt proceeding in which 
‘truth’ would be made an issue would be an embarrass- 
ment. Due to some skilful manoeuvring behind the scenes, 
the contempt notices were withdrawn with the statesman 
scholar judge, Justice Krishna Iyer, delivering justificatory 
judgments that the notices were being withdrawn because 
the contempt power should be exercised with restraint. This 
time the judges wanted to refrain from using the power of 
contempt for their own self protection. 

Even after the Emergency, there has been criticism of 
the Supreme Court for generally using its power to punish 
for contempt except in cases where prominent politicians 
were involved—especially in the case of a Congress min- 
ister who was alleged to have made stronger comments 
than those made by Mr. Namboodiripad in the ‘class bias’ 
case.'° Although these cases proceeded on a technicality 
as to whether the comment in question was or was not 
actually made, they left behind some doubts about the basis 
on which the court addressed issues relating to contempt. 
However, in the 1990s new dimensions were added to the 
law of contempt. There were many cases where allegations 
of corruption were made about a Supreme Court judge 
which led to his impeachment where a political block vote 
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by the Congress party in the impeachment proceedings in 
parliament prevented the judge’s removal from office.” 
But there was more round the corner. There were many 
instances where allegations were also made about High 
Court judges. The strategy chosen by the Supreme Court 
was to try and deal with these issues in-house by either 
persuading the allegedly erring judges to resign or trans- 
ferring them to some High Court. No explanation has been 
given as to why the receiving High Court should invite 
corruption within its judicial ranks. But the strangest re- 
sponse of the Supreme Court'” was to lay down that any 
allegations of corruption should not be publicly made ei- 
ther by lawyers or the media, but should be confidentially 
stated to the Chief Justice of the State or the Chief Justice 
of India (as the case may be) so that the matter could be 
dealt with internally within the judiciary! This amazing 
judgment which silences the public and lawyers from mak- 
ing even responsible allegations against the judiciary was 
sought to be cited as a precedent in Malayasia!'*® Hope- 
fully it will be overruled one day and never followed by 
anyone anywhere. Unfortunately, the law of contempt has 
not found its bearings. It was invoked against the Narmada 
Bachao Andolan which was fighting a case to prevent the 
construction of a dam. They were let off with a warning.” 
But in the Arundhati Roy case (2002),"° the Court found the 
activist writer in contempt even though the purport of Ms. 
Roy’s comments was to expose how the judicial process 
had been manipulated by the complainants to wrongly 
bring the contempt proceedings before the Court which, 
in turn, should never have initiated these proceedings. 
This judgment has been rightly criticised. But it also goes 
to show the lack of a firm jurisprudence on the law of con- 
structive contempt. 

Meanwhile, a very serious problem confronts the ju- 
diciary. This is the issue of corruption. Historically, we have 
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seen that from the end of the nineteenth century, there have 
always been allegations of ineptitude and corruption about, 
at least, the lower judiciary.'” The tide of allegations is in- 
creasing. It extends beyond the lower courts to suggest that 
at least 20% of the judiciary (including the higher judici- 
ary) may be corrupt.''’ So far the Supreme Court has tried 
to deal with these matters internally by either persuading 
judges to resign or transferring them from one High Court 
to another. These internal solutions are far from satisfac- 
tory. Public debate on these issues cannot be prohibited. 
But the law of contempt makes public exposure of judicial 
corruption daunting. In the first place, the strict law of con- 
tempt punishes for contempt even if the allegations made 
are true. Truth is not a defence in contempt cases.!' Sec- 
ondly, the Supreme Court has also stated that it would be 
a contempt for lawyers and others to air their allegations 
publicly instead of using the informal confidential proce- 
dure of informing the relevant Chief Justice. All this 
creates a situation which is eventually harmful to the repu- 
tation of the judiciary. A judiciary which seeks refuge in 
the law of contempt to protect itself from allegations of 
corruption invites both suspicion and criticism about it- 
self. Unfortunately, the Karnataka imbroglio (2002-3) has 
not helped the situation. In this case, the media made alle- 
gations of the sexual and other proclivities of some of the 
judges of the Karnataka High Court. The High Court is- 
sued contempt notices. Meanwhile, the Chief Justice of the 
Supreme Court also requested other High Court judges to 
informally investigate the allegations against the Karnataka 
judges and confidentially report their findings to the Chief 
Justice of India—presumably to enable the latter to put 
moral pressure on accused judges if they were found to be 
erring. The investigating judges drew a blank because peo- 
ple were simply too scared to come out to speak against 
the judges." Meanwhile, in contempt proceedings, the 
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Karnataka High Court found that there was no truth to 
the allegations made by the press and proceeded to pun- 
ish that section of the media that was truly responsible for 
the contempt—leaving it to the Supreme Court to quell 
the matter in appeal. Thus, it is argued that even if truth 
were a defence, it would have failed in this case. Even so, 
we are still left with the irksome dilemma that there is 
mounting concern about corruption in the judiciary and 
the law of contempt injuncting the exposure of it on pain 
of punishment. Complaints about the lower judiciary can 
be to their respective High Court. But the possibilities of 
the public exposure of the higher judiciary have become 
more and more limited as time has gone by. 


V 


Since 1950, there have been a number of attempts to re- 
form the law of contempt. The First Press Commission 
(1954) responded to various representations about the in- 
vidious effect of the law of contempt on the media. 
However, after an extended and somewhat over scholarly 
discussion it came to the conclusion that the “instances 
where it could be suggested that the jurisdiction has been 
arbitrarily or capriciously exercised have been extremely 
rare” and there was, therefore, no need for a change in the 
law.''” When the long drawn out reform of the law of con- 
tempt was undertaken from 1960-71, the reformism of the 
Sanyal Committee (1963) as well as the discussions in Par- 
liament were curtailed by the understanding that the 
inherent powers of a Court of Record to punish for con- 
tempt cannot be curtailed."’* The Contempt of Court Act 
1971 is a reformist legislation; but the more radical and 
meaningful proposals were abandoned by Parliament on 
the basis that any radical changes in the law of contempt 
were not constitutionally permissible. In fact, even the 


64 COURTS LEGISLATURES MEDIA FREEDOM 


minority report of the Select Committee did not go too far. 
But the reforming zeal of Parliament was dampened by 
what Parliament perceived to be a constitutional restraint 
on its jurisdiction. The Second Press Commission (1982) 
suggested some changes to the effect that many cases of 
contempt should be tried as ordinary offences; and that in 
cases of contempt no offence would be made out unless 
there was a substantial interference with the administra- 
tion of justice. However, this did not take the problems 
that the media has with the law of constructive contempt 
much further. 

However, from the post-Emergency period, there has 
been a demand that ‘truth’ should be permitted as a de- 
fence to the media. This was a new demand which the 
Press Council had not made when it examined the issue in 
1969'7°. In 1980, I submitted a Report to the Press Council 
which was published as a book called Contempt of Court 
and the Press (1982) which canvassed a new approach away 
from common law perspectives.'*? But these suggestions 
were not taken further. Matters lay fallow for a while. But 
the issue was raised before the Constitution Commission 
(2002) which suggested that the Constitution should be 
amended to make ‘truth’ a defence in contempt cases.'” 
Meanwhile legislation has been introduced in Parliament 
to effect this change in 2003.'* 

There is a need to examine the law of contempt so 
that this summary jurisdiction inherited from the common 
law is re-examined and re-considered. But it is unlikely 
that a fundamental overhaul of the law of contempt will 
be undertaken. In my view, it is historically wrong to say 
the powers of Court of Record to punish for contempt are 
those of English courts and not amenable to reform. Courts 
cannot be left powerless in these matters. But changes can 
be made. The first area of reform would be to follow the 
older common law and the procedure in perjury cases so 
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that more offences are tried as ordinary offences through 
the ordinary processes rather than summary procedures— 
except where the court lacks to deal with discipline in the 
court and disobedience of its orders. The second is not just 
to permit ‘truth’ as a defence but also permit a defence to 
be raised that what was printed was published bona fide 
in good faith—a suggestion that I have elaborated in my 
submission to Parliament.’ 

I can only end with Justice Krishna lIyer’s picturesque 
but insightful description of the problems inherent in the 
contempt jurisdiction as it exists today: 

A vague and wandering jurisdiction with uncertain fron- 

tiers, a sensitive and suspect power to punish vested in 

_ the prosecutor, a law which makes it a crime to publish 
regardless of truth and public good and permits a proc- 
ess of brevi manu conviction, may unwittingly trench 
upon civil liberties and so the special jurisdiction and 
jurisprudence bearing on contempt power must be de- 
lineated with deliberation and operated with serious 
circumspection by the higher judicial echelons. 5o it is 
that as the palladium of our freedoms, the Supreme Court 
and the High Courts, must vigilantly protect free speech 
even against judicial umbrage—a delicate but sacred duty 
whose discharge demands tolerance and detachment of 
a high order.’” 


When approaching questions on civil liberties, it 
needed a statesman scholar judge like Justice Krishna lyer 
to remind us that in matters of free speech and civil liber- 
ties it is the rights that are fundamental and not the 
limitations. 


Notes 


1. These definitions are to be found in Sections 2(b) (civil contempt) 
and 2(c) (criminal contempt) of the Contempt of Courts Act 1971; 
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more generally ‘on the law of Contempt see R. Dhavan: Contempt 
of Court and the Press (Delhi, Indian Law Institute, Press Council of 
India, 1982); S. Pal: The Law of Contempt (Calcutta, Law Research 
Institute, 2002) esp. 94-137; V.G. Ramachandran: Contempt of Law 
(Lucknow, Eastern Book Co., 2002) esp. 854-1075. 

For illustrations of the evolution of procedures to enforce 
parliamentary privileges against the press; see R. Dhavan: Only the 
Good News: On the Law of the Press in India (Delhi, Manohar, 1987) 
pp-185-246; and M.P. Jain: Parliamentary Privileges and the Press 
(Bombay, N.M. Tripathi, 1984). 

See John Fox: The History of Contempt of Court: The Form and Trial of 
Mode of Punishment (London, 1928); and also John Fox: ‘The 
Summary Process to Punish for Contempt’ (1909) 25 LOR 194; ibid: 
“The nature of contempt of court’ (1921) 37 LOR 91; ibid: ‘The Writ 
of Attachment’ (1924) 40 LOR 43. Curiously, the judgment of the 
Indian Supreme Court in Delhi Judicial Service Association v. State 
of Gujarat (1991) 4 SCC 466 at pr. 20 p. 438 specifically alludes 
to the research of Sir John Fox and accepts that the summary 


_ procedure was a modern day innovation! This was also noticed by 


Krishna Iyer J. In Re. Mulgaonkar AIR 1978 SC 727 referring at pr. 
257 p. 736 to R. Dhavan: ‘Contempt of Court and the Phillimore 
Committee Report’ (1976) 5 Anglo American Law Review 186 at 194 
in this regard. 

R. v. Almon (1765) Wilmot 243; see further J. Fox: “R v. Almon-I” 
(1908) 24 LOR 184; ibid “R v. Almon” (1908) 24 LOR 266. 

Fletcher J in Taafe v. Downes (1813) 3 Moo P.C. 36 at 48. But, R. v 
Clements [1821] 4B. and Ald. 233; and R. v Davison (1821) 4 B. and 
Ald. 337 clearly accept the new basis for the modern law of 
contempt. However, the offence of “perversion or obstruction of 
the course of public justice” continues to be an offence — last used 
in England in R v Tibbits Windurst (1902) 1 KB 77. The Phillimore 
Report of the Committee on Contempt of Court (London, H.M.S.O.1974) 
Cmnd. 5794 at pr.66 p.29 and conclusion 6 at p. 92 recommended 
its continuance. Thus, the alternative of trying contempt cases by 
the regular due process of indictment remains a possibility even 
though judges (no less Indian or any other) would prefer to use the 
summary power to punish for contempt as being as more forceful 
and intimidating. 

Chattoo Singh v. Raj Kissen Singh (1842) Fulton 29 at 30; 1 Ind. Dec. 
(Bengal) 660; Sreemutty Ranee H urrosoondry Dossxe v. Cowar Kistonath 
1 Ind.Dec. (Bengal) 693; Rammohun Mullick v. Nub Kissore Sen (1839) 
Morton 297: 1 Ind. Dec. 1068. 

The Queen v. Hume ual 27 April) S.Taylor 368: 2 Ind. Dec. (Bengal) 
220 at 370-1. 
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E.g. Rose Maria de Lima v.Fernandez (1841 — June 11) Perry OC) G331: 
4 Ind Dec 302 (Catholic priest disobeying an order of the court and 
conducting a marriage); In Re Abdool and Mahtab (1867) 8 W.R. (Cr.) 
32 (court chaprasis accepting presents from victorious litigants. 
Clearly nothing has changed a century and a quarter later!); In the 
matter of Piffard 1 Hyde 79 (barrister asking a judge to explain his 
remarks); Hedger v. Maha Ranee Kummul Koomaree (1841-22 April) 7 
Select Reports: 8 Ind. Dec. 25 (libellous remarks in pleadings as 
contempt). 

In the Matter of William Taylor (1868); but reported in AIR 1918 Cal 
713 at 735-6. 

Surendranath Banerjee v. Chief Justice and Judges of the High Court at 
Fort William in Bengal (1883) 10 Cal. 109. 


. Note P. Narain: Press and Politics.in India: 1885-1905 (1970) 154. 


“Complaints regarding the expensiveness of getting justice, of the delay 
in deciding cases, the corruption that existed in courts occupied the press 
at length because the editors in many cases were themselves lawyers”. 
Sections 191-229 (Chapter XI) deals with “false evidence and 
offences against public justice”! Further offences can be added to 
this — provided judges agree to the normal due process of an 
ordinary trial rather than the summary procedure of contempt. 
The report is only indirectly available as summarized by the Sanyal 
Committee Report on Contempt of Court (New Delhi, Government of 
India 1963) pr. 3.3 p 5. 

Note also the comments of Stephen J on the confusions in the law 
in this regard in India in Legal Remembrancer v. Motilal Ghose and 
others (1913) 41 Cal 173, 231-233. 

See also (1914) Proceedings of the Imperial Legislative Council (858 (18 
March 1914)) when Sir Reginald Craddock rightly warned against 
the misuse of the contempt power to defend themselves 
“Moreover even judges are human, and it is well to guard against the 
possibility, I will say remote possibility, that the outraged feeling of the 
judge might lead to a somewhat hasty or severe treatment of contempt of 
judicial authority”. 

This expresses — most politely — the fears at allowing the judges 
summary powers to punish for contempt. Our present discomfitures 
are, to say the least, similar. Years later, Sir H.S.Gaur in (1925) 
Legislative Assembly Debates (hereafter LAD) 1113 (16 Feb.1925) used 
Sir Reginald Craddock’s arguments to refute the idea that the 
summary power to punish for contempt. 

I have made a reference to Sir Tej Bahadur Sapru’s interjection in 
my Contempt of Court and the Press (supra n. 1) but have not located 
the exact page of the debate in question. I think the interjection lies 
buried in the debates on the Press Acts (see ‘Debates on the 
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Resolution, Press and Registration of Books Act and the Indian Press 
Act (1921) I LAD. 338-54 (22 February, 1921), presentation of Report 
(1921) Il LAD 2687 (1 March, 1921), discussion on the Report (1922) 
II LAD 339-41 (15 September, 1921), 1011 (26 September, 1921), 3685- 
90 (25 March, 1922), consent of Council of States (1922) IIl Council 
of States Debates (hereafter C.S.D.) 39 (6 September, 1922)) to which 
I do not have renewed access at present. Based on my previous 
reading, these debates are illuminating in themselves. 

Note Sir William Vincent's Speech in (1921) 1 LAD 340 (22 February 
1921) 

“As soon as an editor was prosecuted ... the proceedings were protracted 
for an indefinite time, the paper sold like hot cakes while the case was 
pending — on some occasions many thousand copies being sold at a rupee 
a copy — the editor became a martyr and, finally, when he was convicted, 
he usually got some short sentence, an appeal being made for mercy on 
account of his youth. On one occasion, no less than five editors were put 
up, one after another, and convicted for disseminating sedition throughout 
the whole of Bengal. They were convicted and fresh dummy editors took 
their place...” 

Sir Alexander Muddiman in (1925) V LAD 991 (11 February 1925) — 
after noting the conflict of opinion of the courts. 

Section 2 (3) of the Contempt of Courts Act 1926 states 

“(3) No High Court shall take cognisance of a contempt alleged to have 
been committed in respect of a Court subordinate to it where such contempt 
is an offence punishable under the Indian Penal Code.” 

This underlines the fact that contempts should not be punishable 
as contempts where a substantive penal code offence is available 
for prosecution. 

See for example comments by famous lawyers in (1925) V LAD at 
1111 (Sir H.S. Gaur); VI LAD 367-8 (Sir Chimanlal Setalvad); 369-70 
(Motilal Nehru); and the exchange between Motilal Nehru and 
Jinnah at (1926) VII LAD 765. 

see VI LAD 359-60. 

Contempt of Court 1926. The entire proceedings leading to its 
enactment are instructive: ‘introduction of the bill’ ((1925) LAD 989- 
992 (11 February, 1925)); discussion on circulation for public opinion: 
(1925) LSD 1110-5 (16 February, 1925); reference to Select Committee: 
VI LAD 347-72 (27 August, 1925); Report received from Select 
Committee: VI LAD 1387 (16 September, 1925)). For the discussion 
on the Bill (1926) VIL LAD 746-66 (3 February, 1926) and 879-85 (8 
February, 1926)); discussion in the Council of States (1926) CSD 
330-41 (2 March, 1926)) and returned to the Legislative Assembly 
(1926) VII LAD 2047 (4 March, 6)). For a summary of the debate see 
R. Dhavan: Contempt of Court and the Press (supra n.1) 61-70. 
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Hari Kishan Lal v. The Crown AIR 1937 Lah 497. 

Contempt of Courts (Amendment) Act 1937 adding a proviso to 
Section 3 of the Contempt of Court Act 1926 — see (1937) LAD 340 
(1 February 1937); 638-41 (9 February 1937). 

As, for example, Mr. Datta’s bill to permit public discussion which 
was circulated for public opinion see (1939) II LAD 1122-3; and 
596-600. 

The Constituent Assembly Debates contain an ensemble of 
suggestions including J.P. Narayan’s view that complaints be 
permitted against all officials including judges (see B. Shiva Rao: 
Framing of India’s Constitution (Delhi, Indian Institute of Public 


_ Administration, 1968)Volume IV, 40), B. Das’s indictment that judges 


were not “super gods” (X CAD 399. But no real discussion surfaced 
on the contempt provisions) — see generally R. Dhavan: Contempt of 
Court and the Press (supra n.1) 70-72 for a summary of the discussion. 
Perhaps, it might be best to add to B. Das’s playful challenge to 
Ambedkar in (1949) X CAD 400 where he says 

“If Dr. Ambedkar ten years hence, on his retirement, writes a book on the 
vagaries of courts, about contempt of court, he will see his particular 
partiality overnight to give certain more powers to these magistrates and 
judges were not called for. It will be a very wonderful book where many 
penniless lawyers became judges and regulated and controlled the affairs 
and rules of the alien Raj by the word ‘contempt of court’ and the chicken- 
hearted lawyers got frightened at them.” 

Contempt of Court Act.1952 which was passed after a brief debate 
see (1952) Parliamentary Debates Part II, Vol. I Cols. 1504-10. 

See Sukhdev Singh v. Teja Singh, 1954 SCR 454 at 463; R. L. Kapur v. 
State of Madras, (1972) 1 SCC 651 at pr.4; Delhi Judicial Service 
Association v. State of Gujarat, (1991) 4 SCC 406; Pritam Pal v. High 
Court of M.P., 1993 Supp (1) SCC 529 at prs. 15, 24 and 41. See also 
the acceptance of the view in the Report of the Sanyal Committee 
on Contempt of Court at pr.6.1, pg. 17 and Report of the National 
Commission for the Review of the Working of the Constitution at 
pt./3.8.2. 

A bill was introduced — as it were on April Fool’s Day—in 1960 
(see 41 Lok Sabha Debates (LSD) col. 9187. The government appointed 
the Sanyal Committee which made available its Report on the 
Contempt of Court in 1963 (supra n. 13). This report was self 
confessedly “over cautious” (ibid p. 2) and cautioned that 
parliament can legislate as long as it did not “abrogate nullify or 
transfer” the power of the superior judiciary to punish for contempt 
(ibid Chapter XII conclusion 4 at p.58 — following a fuller discussion 
in Chapter III at pp. 13.8). | 
Constitution of India: Articles 129 and 215 for the Supreme Court 


70 


als 


Dz. 


oo 


34. 


Sep 


36. 


oF. 


38. 


nef 


COURTS LEGISLATURES MEDIA FREEDOM 


and High Courts respectively. The Report of the Ad Hoc Committee on 
the Supreme Court (1977) (II Shiva Rao (supra n.26) 587-91 did not 
mention the phrase ‘court of record’ which was introduced by the 
Draft Constitution of 1948 (Articles 108 and 192) (II Shiva Rao (supra 
n. 26) 554-62). H.V. Samath wanted this borrowed phrase removed 
(see VIII CAD 378-9 (27 May 1949). 

See R. Dhavan: Contempt of Court and the Press (supra n.1) 70-72 
which summarizes the discussion in this regard. 

Report of the Joint Committee on the Contempt of Court Bill, 1968 (New 
Delhi, Government of India, Gazette Extraordinary II, Set 2 (23 Feb. 
1970). 

The concerns of the press surface more significantly in the Rajya 
Sabha Debates (hereafter RSD) esp.(1968) 66 RSD cols 1454-77 (26 
Nov. 1966); (601-42 (27 November 1968)). 

For example B. Gupta said a judge touched the feet of Govind 
Ballabh Pant and Justice Bhagwati told a judge to shut his trap (see 
(1978) RSD (No.4) col. 215-6). Mr. A.D. Mani recounted a Nagpur 
judge calling a party before him “a cad”. The entire debates and 
discussions are summarized in R. Dhavan: Contempt of Court and 
the Press, (supra n.1) 73-87. | 

H.R.Gokhale in (1971) 78 RSD (No. 4) cols 210-11 relying on the 
Sanyal Committee Report (supra n.20). 

Sunday Times case (infra n. 59). The English law of contempt was 
radically altered by the Contempt of Courts Act 1981. 

Rarely have Indian courts actually looked at the need for balancing 
free speech against the contempt provisions. A rare exception in 
Justice Krishna Iyer’s judgment especially In Re. Mulgaonkar AIR 
1978 SC 727. 

While Article 19(1)(a) guarantees freedom of speech and 
expressions, Article 19(2) permits only “reasonable restrictions” in 
the interests of, inter alia, contempt of court. Typically, Indian judges 
have generally assumed that if a contempt is made out, the question 
of looking at the “reasonableness” of the “restrictions” is not 
necessary. 

Different ‘symbolic’ statements are made by different kinds of 
‘external’ features of court buildings. The law courts of India were 
designed with greater grandness than those of England - perhaps 
in the latter case to subordinate the external status of the English 
courts to parliamentary buildings. But what may have been lost in 
the external structures was made up in the costume and regalia of 
judges, lawyers court officers and proceedings. As Bob Roshier and 
Harvey Teff: Law and Society in England (London Tavidtock Press 
1980) 119 put it: | 

“The pre-eminence of the trial process in popular conceptions of criminal. 
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justice is almost certainly due to the strong dramaturgical qualities 
inherent in it, and their effective exploitation by all branches of the mass 
media. All the constituents of drama are there — not just those associated 
with tension and the stirring of the emotions, but also, by the very nature 
of the setting, language and costume the elements of absurdity and 
sativization.” 

India’s judicial system follows the trumped up pomp of the courts. 
The best examples of the British celebrating the grandeur of the 
British justice in India are probably the Allahabad High Court and 
the Patna High Court which copied the architecture of the former. 
The older High Courts of Bombay, Calcutta and Madras are run 


_ down. The newer courts of Punjab, Delhi, Aurangabad are lack 


lustre to look at. 

‘Showmanship’ of authority is an inevitable feature of justice — 
whether of tribal justice (see, for example, E.E.Evans — Pritchard: 
Witchcraft, Oracles and Magic Amongst the Azande (Oxford, Clarenden 
Press 1937)) or modern criminal trials (note the fascinating study 
by Pat Carlen: Magistrate’s Justice (London, Martin Reberstion 1976) 
pp. 18-24, 32-3 and 40 ). In India, Bollywood films enhance what 
may otherwise be denied to the imagination in the humdrum 
practice of the law. But there is a distinction to be made between 
the “external” dramatising of the law and its “internal” logic which 
perforce, create their own mythologies (see P. Fitzpatrick: The 
Mythology of the Modern Law (London, Routledge, 1992) and R. 
Dhavan: “Law’s magic and empire revisited: Public spaces and 
private lives — the domain of the Law” in Gurpreet Mahajan (ed) 
The Public and Private: Issues of Democratic Citizenship (New Delhi, 
Sage Publication,149-180). 

Section 2 (c) (i) of the Contempts of Court act 1971. 

See Balogh v. Crown Court at St. Albans, (1974) 3 All ER 283 at 288 
[on the release of nitrous Oxide]; Anon, (1631) 2 Dyer 188 bn [on 
throwing a brickbat at a judge]; Re Cosgrave, The Times,17th March 
1877, [throwing an egg at a judge]; Re Johnson, (1887) 20 QBD 68 
[throwing cylinders in passage outside Judge’s chamber]. 

Justice Pattanaik when sitting in Court. His anger was placated by 
the, then, Additional Advocate General, R.N. Trivedi. 

See Coomi Kapoor, “A Matter of Judgment”, The Indian Express, 
May 31, 2001 where she highlights the peremptory use of contempt 
laws by illustrating the case of the High Court judge who unable 
to get reserved berths charged the Station Master for contempt after 
holding court on the platform. Note also the Rajya Sabha Debate 
on March 15, 2003 where such conduct was characterised by Bratin 
Sengupta, M.P. as shameful and amounting to violation of the code 
of conduct of the judiciary. Also note the Allahabad High Court 
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judges issuing contempt notices because a constable stopped their 
car because the judges displayed a flashing red light permitted only 
to VIPs! (Red light on the Cars of the Hon’ble Judges of the High Court 
v. State AIR 1991 All 211 — a case that was used as a precedent in 
High Court of Judicature at Allahabad v. State of UP (1998) Cr.L.J. 4221 
where the security cordon around the Chief Minister resulted in 
judges being inconvenienced. Note also S. Pal’s: Contempt of Court 
(supra n.1) 145 fn. 3 which regards the Red Light case as an 
“instructive illustration of (an) egocentric exercise of power”. 
Section 16 of the Contempt of Courts Act 1971. 

In December 2002, I told Justice Variava of my inability to proceed 
to argue a matter under pressure from the bench that if I did so my 
client may face criminal prosecution. Justice Variava most graciously 
rang me that evening to restore my case — a judicious act of grace 
not normally heard of, witnessed or seen. 


Section 2(b) of the Contempt of Courts Act 1971. 


This is a classic dilemma posed by. Seaward v. Patterson (1897) 1 Ch. 
545 which concluded that a third party could be committed for 
contempt if he aids and abets a party to breach an order of the 
court. Contrast, the view that such persons may not have committed 


- contempt by the Privy Council in S.N. Banerjee v. Kuchwar Lime and 


Stone Co. Ltd. AIR 1938 PC 295; and, perforce, State of Maharashtra 
v. Pandurang (1995) Supp.2 SCC 119. 

In public interest litigation, Indian courts invariably haul up officials 
to intimidate the government to comply with general schematic 
orders on the environment and other subjects; see for instance Vineet 
Kumar Mathur v. Union of India, (1996) 1 SCC 119 [on the pollution 
in the Gomti River]; M. C. Mehta v. Union of India, (1998) 6 SCC 63 
[on the implementation of directions by the Bhure Lal Committee 
for fixing standards for vehicular pollution]. 

Raghubir Sharan v. State of Bihar, AIR 1964 SC 1. See also Dr. 
Tirloknath Arora: Judicial strictures: Liberty of Judicial Expression and 
Restraint, (Delhi, Universal, 2001). There is a marvellous little 
dissertation on this by Santosh Singh. 

Section 2(c)(ii) of the Contempt of Courts Act 1971. 

In perjury cases, (through its offices files a criminal case which is 
then proceeded with (see Sections 340-344 of the Code of Criminal 
Procedure Code 1973). 

E.g. Chief Justice Cockburn in R.Thomas, Castro, Onslow and Whally 
(1873) 9 Q.B.D. 219 at 220 Contrast Justice Darling in the Crippen 
Murder case; R.v. Clarke. (1908-10) All ER Rep. 915 (on and Lord 
Hewart (1924) 40 TLR 833; and R.v. Bolam exp. Haigh (1949) 93 
Solicitors Journal 220 where the press were severely criticized. 
Englishman case (supra n.9). 
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Justice Wills in R v. Parke (1903) 2 KB 432 at 442-3. 

See the use of the phrase “trial by television” by Lora Salmon in R 
v. Savundranayagan and Walker, [1968] 3 All ER 439. In the Indian 
context see In Re P. C. Sen, (1969) 2 SCR 649 at pr. 14 where the 
court notes: “We are unable to agree that where a trial of a case is held in 
the court of the first instance, without a jury, or before a court of appeal 
persons so inclined are free to make comments on pending proceedings or 
to abuse parties thereto without any protection from the Court.”; State of 
Maharashtra v. Rajendra Jawanmal Gandhi, (1997) 8 SCC 386 at pr. 3/ 
where the court notes: “A trial by press, electronic media or public 
agitation is the very antithesis of rule of law. It can well lead to miscarriage 
of justice. A judge has to guard himself against any such pressure and he 
is to be guided strictly by rules of law” ;See also A.K. Gopalan v. Noordeen, 
(1969) 2 SC 734 at pr. 7 where the Supreme Court cites 
Savundranayagan with approval. 

R v. Bolam, ex parte Haigh, (1949) 93 SJ 220 where the Daily Mirror 
in front page headlines described Haigh as a vampire. The court 
imposed a punishment of 10,000 £ on the publishers and imprisoned 
the editor for three months. See also R v. Odhams Press Ltd, ex parte 
Attorney General, [1954] 3 All ER 494 at 499 C in relation to a brothel 
trial charge, where the newspaper had published a report detailing 
activities of the petitioner which were in the same nature as the 
charge in the pending trial, Lord Goddard noted: “Obviously a matter 
such as this is published with a view to increasing circulation and with 
no other object.” [Emphasis in original]. See also In Re Harjit Singh, 
(1996) 6 SCC 466 where the subject matter was the publication of 
articles regarding allotment of petrol pumps to sons of Supreme 
Court judges which turned out to be false. The Editor and Publisher 
were held guilty of contempt of court. 

Note how the Court dealt with Gandhi’s argument in In Re 
Mohandas Karamchand Gandhi AIR 1920 Bombay 175 at 180. 

“But there would seem to be same strange misconception in the minds of 
the respondents as to the legitimate liberties of a journalist before us. 
Otherwise the respondent Gandhi could hardly have contended as he in 
fact did — that if a son brought a suit against a father, and if a journalist 
thought that the son's action was wrong, the journalist would be justified 
in holding the son up to public ridicule in the public press, notwithstanding 
that the suit was still undecided. I need hardly say that this contention is 
quite erroneous. It may however be that principles which are quite familiar 
in England are imperfectly known or understood in India, and that the 
respondents have paid more attention to the liberty of the press than to 
the duties which accompany that and every other liberty.” 

This goes to the root of accepting or denying the extent of public 
comment during litigation. : 
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Attorney General v. Times Newspaper (1973) 3 All ER 54 [The Sunday 
Times case]. 

See for the settlement, Union Carbide Corporation v. Union of India, 
(1989) 1 SCC 674; Union Carbide Corporation v. Union of India, (1989) 
3 SCC 38. See for criticisms R. Dhavan, “Was the Government lying 
then? Or is it lying now?”, The Indian Express, Feburary 12 1989; R. 
Dhavan, “The judges must explain”, Indian Post, February 27, 1989; 
R. Dhavan, “An Unsigned Statement”, Indian Post, March 15, 1989; 
R. Dhavan, “On Carbide’s Terms”, Indian Post, May 12, 1989. 


. The prejudgment test seems to have been followed in India in In Re 


P.C. Sen (1969) 2 SCR 649. 
Sunday Times case (supra n.59). 
Sunday Times case (supra n.59) at 61. 


. Sunday Times v. United Kingdom (1979) 2 EHRR 245 (Eur.Ct. SFR). 
. Foran interesting recent decision referring to the issue of a “gagging 


order” see Khushwant Singh v. Maneka Gandhi AIR 2002 Delhi 58; 
more generally see R. Dhavan: “Private Lives and Public 
Reputations: The career and Prospects of the Law of defamation in 
India” (2005- forthcoming). 

Re P.C. Sen (supra n.61). 

In Re Mohandas Karamchand Gandhi AIR 1920 Bombay 175 at 180. 


§ 42005)'2 SGU G86: 

. ibid pr. 10, p. 688 

. C.L.Stevenson, “Persuasive Definition” (1938) 47 Mind 45. 

. R. Dhavan, “The Morality of Trade — A Socialist Supreme Court’s 


Animadversions to Rural Debt Collectors”, (1978) 1 SCC Jour 10. 


- Reliance Petrochemicals Ltd. v. Proprietors of Indian Express Newspapers 


(1988) 4 SCC 592. 

Ibid at prs. 14-21 and 31relying on American cases including Bridges 
v. California (1942) 314 US 252; Abrams v. United States, 1963 
L.Ed.1173; John P. Pennakamo v. State of Florida (1945) 90 L.Ed.331; 
Nebraska Press Association v. Hush Stewart, 427 U.S. 539. 

Section 3(3) Explanation, Contempt of Courts Act 1971. 

Section 3, Contempt of Courts Act 1971 generally. 

Section 4 and 5, Contempt of Courts Act 1971 generally. 

Section 13, Contempt of Courts Act 1971. 

In the Reliance case (supra n.67-8), the Indian Supreme Court relied 
on American decisions in this regard to evolve the clear and present 
danger test referring to American Case Law. 

On “suppression of orders” against the media contrast the New 
Zealand decision in Gisborne Herald Co. Ltd. v. Solicitor General (1995) 
3 New Zealand Law Reporter 563 (supporting such orders) as against 
the Canadian decision in Dagenais v. Canadian Broadcasting 
Corporation (1994) 3 SCR 835 (counselling the least invasive 
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approach). For an extrajudicial view supporting the New Zealand 
approach see M.J. Rao: “Free Trial or Free Press: Law’s response to 
trial by Media” in Moolchand Sharma (ed.) Constitutionalism, Human 
Rights and the Rule of Law (New Delhi, Universal, 2005) 78-101. 
Dagenais v. Canadian Broadcasting Corporation (1994) 3 SCR 835 (supra 
n.74). 

Mid-Day Multimedia Ltd. and Others v. Mushtag Moosa Tarani WP(C) 
No.269 of 2005 decided on 31 March 2005 by the Bombay High 
Court and under appeal before the Supreme Court in SLP (Civil) 
7604 of 2005. 

This is now consecrated in Section 2(c) (iii) of the Contempt of 
Courts 1971 drawing from the classic description of criminal 
contempt by Lord Hardwicke in the St. James Evening Post case: 
(Roach v. Garvin (1742) 2 Atk 469 at 479; and note generally A.L. 
Goodhart: “Newspapers and contempt of court in English Law” 
(1935) 47 Harvard L.R. 885 at 887. 

See McLeod v. St. Aubyn (1899) A.C. 549 at 561. But Lord Morris 
took the view that although obsolete in England the jurisdiction to 
punish those who scandalize judges was necessary in small 
colonies, consisting “principally of coloured populations”. 


_ R. v. Gray (1900) 1Q 1336 (the Birmingham Daily Argus case). 
. Rv Editor of the New Statesman (1928) 4 TLR 301 (on Marie Stopes 


and birth control)); Wilkinson (1930) The Times (16 July) in R v Colsy 
(1931) see 47 LOR 315. 


_ Ambard v. Alt. Gen of Trinidad and Tobago (1936) 1 All ER 704 


concerning the Port of Spain Gazette. 
Ibid at 709 | 
R v. Metropolitan Police Commr. Ex. P. Blackburn (1968) 2 AITER 319. 


. Ibid at 320. 


Phillimore Committee Report (supra n.5) Chapter 7 prs. 159-167; 
pp. 68-71 and Conclusion 21 p.94. 


__R. Dhavan: Contempt of Court and the Press (supra n.1)36-37 quoting 


from R. Dhavan: “The Phillimore Committee and Contempt of 
Court”(1976) 5 Anglo American Law Review 186 at 212. 

Ramakrishna Reddy v. Madras AIR 1952 SC 149; Ashwini Kumar v. 
Arabinda Bose AIR. 1953 SC 75; Brahma Prakash v. UP AIR 1954 SC 
10; Hiralal Dixit v. UP AIR 1954 SC 743; R.C. Cooper v. Union AIR 
1970 SC 1318; Re P.C. Sen AIR 1970 SC 1821; EMS Namboodripad v. 
TN Nambiar AIR 1970 SC 2015; R.C. Cooper v. Union of India AIR 
1970 SC 1318. Perspective Publications v. Maharashtra AIR 1971 SC 
221; C.K. Daphtary v. O.P. Gupta AIR 1971 SC 1132; Dinabandhu v. 
Orissa AIR 1972 SC 180; Baradakant Mishra v. Registrar of the High 
Court (1974) 1 SCC 374; In Re Mulgaonkar (1978) 3 SCC 339 (in which 
contempt notices were withdrawn) ; In Re Sham Lal (1978) 2 SCC 
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478; P.N. Duda v. Shiv Shanker (1988) 3 SCC 167; Reliance 
Petrochemicals Ltd. v. Proprietors of Indian Express Newspapers Bombay 
Ltd. (1988) 4 SCC 592 (on injunctive relief in contempt cases). Re 
Vinay Chandra Mishra (1975) 2 SCC 584; C. Ravichandra Iyer v. Justice 
A.M. Bhattacharjee (1995) 5 SCC 457; D.C. Saxena v. Hon’ble Chief 
Justice of India (1996) 5 SCC 216; Re. Harejai Singh (1996) 6 SCC 466; 
Re. Ajai Kumar Pandey (1996) 6 SCC 510; Sadhvi Rithambhara v. 
Digvijay Singh (1997) 3 SCC 662; Chanchal Manohar Singh v. High 
Court of Punjab and Haryana (1998) 8 SCC 481; J.R. Parashar v. Prashant 
Bhushan (2001) 6 SCC 735; Re Arundhati Roy (2002) 3 SCC 343. 
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98. EMS Namboodripad v. TN Nambiar AIR 1970 SC 2015; note Mathew 
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v. EMS Namboodripad (1968) 1 Kerala 384 at 431-473; Seervai’s 
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judging in terms of its class bias see generally J.A.G. Griffith: The 
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167. 
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Inquiry Committee in Regard to the Investigation and Proof of the 
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GOVERNANCE, GOVERNING INSTITUTIONS AND 
THE FOURTH ESTATE 


UDAY RAJ RAI 


This essay is an attempt to allocate adequate space to the 
press to perform its job of investigating, reporting and com- 
menting on the working of the three principal governing 
institutions, that is, the executive, the legislature and the 
judiciary. While there is not much of a controversy with 
regard to the role of the press when it exposes or evaluates 
the functioning of the executive organs, the law as it stands 
today, or as it is understood to be today, leaves the press 
practically at the mercy of the other two institutions when 
it ventures to comment on their functioning or when it 
tries to report to the people at large about some of the un- 
Savoury events connected with these institutions, when 
they unfortunately sometimes happen to occur. To an in- 
_ formed layman it would naturally appear to be something 
totally unacceptable and incongruous. Therefore, there is 
no reason for such a situation being allowed to perpetuate 
itself merely on the basis of some incomprehensible legal 
arguments whose justification lies not in constitution’s ra- 
tionality but purely in the history of the evolution of 
governing institutions in England.! 

In substance, this paper takes the stand that in a de- 
mocracy and in a responsible system of governance, no 
governing institution or its functionary can punish the 
_ press for hurting or undermining its dignity, though it has 
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every right to punish those who create obstructions in its 
working. This is already the law as for as the executive is 
concerned; that the same should be the position as for as 
the legislature and judiciary are concerned needs to be 
forcefully argued which the paper does. The paper finds it 
impossible to accept the proposition that the legislature 
needs a stronger protective shield than the executive in a 
parliamentary system of government. The position of the 
judiciary is slightly different. However, it has been argued 
that the higher judiciary in India exercises political power 
of immense importance and for this reason we should look 
for United States precedents in this area rather than for 
English precedents of a bygone era which has tradition- 
ally been our wont. The conclusion is that with some 
difference judiciary and its decisions can also be subjected 
to similar vigorous and watchful scrutiny. 

The whole paper is premised on certain assumptions. 
Firstly, the Constitution provides for freedom of informa- 
tion, freedom of debate, and freedom to comment. The right 
is derived partly from Article 19(1)(a) of the Constitution 
and partly from a general right to know in political mat- 
ters whose source is the democratic character of the 
Constitution. Secondly, the press has an institutional char- 
acter and it cannot be exactly compared with an 
individual’s right to speech and expression. In its institu- 
tional form it enjoys certain privileges and is expected to 
bear certain special responsibilities. In essence, the whole 
thesis advanced in the paper is rooted in the concept of 
right to know and the watchful and facilitating role the 
press is expected to perform in a vibrant and functioning 
democracy. Thirdly, the Indian Constitution is largely 
aspirational in character. The document identifies the ob- 
jectives and values and leaves unbelievably vast scope for 
development and adjustment by the process of develop- 
ment of constitutional practices and judicial determination. 
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In this process, the constitutional functionaries as well as 
the judges need to be kept constantly informed and guided 
by the popular debate and people’s reactions on contro- 
versial issues of the day. Therefore, it is not enough to 
catalogue the cases and precedents. Instead, the paper 
builds up the argument that the constitutional provisions 
and judicial decisions leave enough scope for giving the 
law of contempt of court and parliamentary privilege a 
new direction and mould. But for this we have to pin our 
hopes in the creative interpretation by the Supreme Court 
of India, which in a way is the constitutional responsibil- 
ity of the apex court, especially after its decision in 
Keshvanand Bharati v. State of Kerala.’ : 

The paper is divided into five parts. Part one deals 
with the press freedom and its role in a democracy. Part 
two discusses the press freedom vis-a-vis the executive. 
This discussion is important because it is on this analogy 
that I develop my entire case for curbing the scope of con- 
tempt power of Parliament and of the courts. Parts three 
and four are devoted respectively, to a discussion of law 
of parliamentary privilege and contempt of court to the 
extent they conflict or appear to conflict with the freedom 

of press. Part five concludes the study. 


I 
FREEDOM OF PRESS 


Edmund Burke in England characterized press as the fourth 
estate. The first three estates—Lords’ Spiritual, Lords’ Tem- 
poral and the Commons—were inside the Parliament 
wielding the governing power, while press, the fourth es- 
tate was to be found in the reporters gallery but no less 
important than the other three. Its importance lay in its 
checking power.’ This important power, or indeed the 
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function, of the press has in the course of history become 
more and more important and it coulc not be otherwise 
when democracy is becoming largely de!iverative and par- 
ticipatory. Periodical elections ~etain the:. importance when 
the party in power is put to account at the time of hus- 
tings. But in reality this accountability continues 
throughout because it is possible for the people to keep 
themselves informed regularly through the press about 
governmental actions and inactions. The press also keeps 
the government informed about people’s reac‘ions to dif- 
ferent governmental measures. In this the press assumes 
the role of a constant mediator between the governing in- 
stitutions and the people. For this the press gathers 
information, reports it to the people, and enriched by peo- 
ple’s reactions makes its own evaluation and comment. 
The above is the description of the role which the press 
performs today, and also highlights its importance and util- 
ity in the running of a modern democracy. The question is: 
how far has the law kept pace with this kind of develop-: 
ment? The answer is a little problematic. Art. 19(1)(a) of 
the Constitution of India guarantees to every citizen, sub- 
ject to some permissible limitations, the right to freedom 
of speech and expression. Unlike in some other constitu- 
tions,* press does not find a specific mention in our 
Constitution. However, our Supreme Court quite early 
held® that freedom of press is comprehended within it. But 
this does not end the controversy. Most of the newspa- 
pers, atleast the important ones, are under corporate 
ownership and our Supreme Court has emphatically held® 
that an artificial person like a company is not a citizen 
under the Citizenship Act, 1955. It is a different matter that 
no newspaper has factually suffered in the enjoyment of 
its constitutional protection for this technical reason.’ but 
there is another problem which is more serious. Press free- 
dom is derived from an individual’s right to speech and 
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expression and qualitatively the court does not think that 
there is any difference between the press freedom and an 
individual’s right to speech and expression.® It is respect- 
fully submitted that this is a totally mistaken view and 
does not correspond with facts. This is shown below. It is 
also an important point that unless we recognize the insti- 
tutional and quasi-public character of the press, it would 
be difficult to argue persuasively that the press be shown 
the kind of indulgence which has been advocated in this 
paper.’ 

Press freedom by itself is a very wide subject. But I 
will confine myself only to a discussion of two aspects of 
the problem which have a bearing on the role of the fourth 
estate in a democracy and on tackling of the issues which 
arise when the press finds itself in a conflictual relation- 
ship with the executive, the legislature or the judiciary. So 
in this part, firstly, I dwell on the institutional aspect of 
the press and secondly, I analyse the problems of press 
freedom from the angle of right to know. 


Press as an Institution | 
That press is an institution and its problems are qualita- 
tively different from that of an individual who exercises 
his right of speech and expression, should be obvious to 
any onlooker. However, the law is resistant to acknowl- 
edge this as a fact and I suspect that the press itself is 
reluctant to wear this mantle. This posture of the press ap- 
pears to be purposive. It does not mind enjoying special 
privileges and is indeed struggling to get a few more; but 
it remains shy when the question of shouldering special 
responsibilities arises. Detailed below are some of the spe- 
cial features of press freedom which have surfaced so far. 
Firstly, an individual exercises unitary control over his 
right of expression; whereas in bringing out a news 
paper a lot of people combine to make it possible. Even in 
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determining the content of a newspaper, many people con- 
tribute their shares, to wit, the correspondent, subordinate 
editors, and the chief editor. Secondly, owning and organ- 
izing a newspaper industry involves investment of huge 
sums of money, use of raw material and equipment, and 
employment of labour, technicians and professionals. Con- 
sequently, it is simultaneously a business venture subject 
to ordinary laws meant for the regulation of business and 
industry, and also a medium for dissemination of news 
and views whose uninterrupted flow and circulation is jeal- 
ously guarded. The leading cases’’ decided by the Supreme 
Court of India in this area are the ones where the basic 
issue to be determined was whether the impugned gov- 
ernmental regulation constituted an infringement of the 
right to speech or that of freedom of trade and business. 
Thirdly, in practice also the press is treated differently from 
an individual in many areas of life. The pressman has press 
card and has his access to places where ordinary individu- 
als are denied entry. In Smt. Prabha Dutt v. Union of India” 
the Supreme Court, while allowing a few press correspond- 
ents to interview condemned prisoners Ranga and Billa, 
justified the permission under jail manual by characteriz- 
ing the pressmen as friends of the whole society. Fourthly, 
in Express Newspaper Case” the court held that though the 
press as a business venture was not immune from ordi- 
nary taxes, it was enough to make the tax unreasonable 
that it was burdensome. In other cases for being so held, 
the rate has to be crushingly high. Fifthly, the press has 
certain special burdens as well. For example, it is espe- 
cially susceptible to pre-censorship whereas it is impossible 
to seal an individual’s lips. It also owes an obligation of 
being fair inasmuch as any respectable newspaper is ex- 
_.pected to give ventilation to the diversity of news and 
views. Lastly, there are a few more special features; but 
they are still subjects of debate. It would be enough to 
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mention two. Looked at from the point of view of the privi- 
lege of the press there is a demand that the press should 
not be compelled to disclose the source of its information.” 
Looked at from the angle of press responsibility, it is strenu- 
ously argued that the press should be treated more as a 
kind of forum which has a semi-public character to which 
people can reasonably claim access.'* These are all impor- 
tant distinguishing characteristics which effectively 
differentiate press freedom from an individual’s right to 
speech and expression. In this paper when I argue for pay- 
ing some deference or even indulgence to the claims of the 
press to have access to information, to disseminate that 
information amongst the people, and to pass its own evalu- 
ative comments on the working of the governing 
institutions, I have in perspective this special character of 
the press. 


Press Freedom Viewed as an Aspect of Right to Know 

Freedom of press or right of speech and expression can be 
explained and justified in diverse ways. One of the theo- 
ries which is current these days is the right to know 
model."* This theory is most appropriate for our present 
purposes because the mainstay of all the arguments ad- 
vanced in this paper in support of the right of the press to 
_ gather information, disseminate that information and to 
comment on the same lies in the right of the citizenry to be 
kept informed and guided about the ways the governance 
is being carried on. To start with, the right of expression 
was analysed from the point of view of the speaker, though 
the listener was always in contemplation because it was in 
essence a right of communication. Where the speaker 
lacked the standing to complain against the infringement 
of the right, the listener could come forward as a complain- 
ant. For example, under our Constitution, a non-citizen is 
not entitled to the protection of Article 19(1)(a) right. 
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Therefore, a citizen listener or reader can always take the 
initiative to overcome that lacuna and can petition the court 
against the forced non-availability of the material belong- 
ing to the non-citizen which the non-citizen is willing to 
make available.!° Thus, though a newspaper corporation, 
being a non-citizen, cannot contest the infringement of the 
press freedom, the newspaper reader can do that."” Thus, 
in those cases where the speaker and the listner have a 
collaborative interest, no difficult problem can arise. How- 
ever, it is also a part of the theory of free speech that neither 
a speaker can force someone to be part of a captive audi- 
ence nor can an inquisitive reader or listner force an 
unwilling speaker to part with information in his posses- 
sion. This is the crux of the problem in the context of 
information in the possession of governing institutions 
which the press wants to gather. 

The Supreme Court of India in the famous Lok Satta 
Case'® has decided that a candidate for assembly or parlia- 
mentary election is under an obligation to make certain 
information about himself available to the voter so that he 
can exercise his franchise after giving mature thought to 
the issue. This decision creates a new milestone in the area 
of right to know, though the court has not been able to 
root its innovative interpretation adequately in the exist- 
ing doctrinal understanding. The court has read this as part 
of Article 19(1)(a) right. But there are two difficulties which 
have to be tackled. The first difficulty is that Article 19(1)(a) 
right has traditionally been understood as a liberty right 
and not as a claim right’? which this decision has the ef- 
fect of making it. However, this objection can be easily 
brushed aside in one way. It can be argued that when ex- 
pansive interpretation of a provision adds something to 
an existing meaning, the provision can be understood as 
comprising varieties of rights. For example, Article 21 
which says that no person can be deprived of his life or 
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personal liberty except according to procedure established 
by law, in its purity it confers an immunity right. But now 
it is a source of varieties of rights including the right to go 
abroad which is a liberty right.*? The second difficulty is a 
little more serious. Logically, right to know cannot be so 
limited in its reach as to be available only against the can- 
didates for elective offices. It must cover the information 
in the possession and control of governing institutions as 
well. And when so extended, like any other right, it must 
admit of exceptions and limitations. The present view of 
Article 19(1)(a) read with Clause (2) of the Article is that 
all adjustments must be done exclusively within the con- 
fines of Clause (2) and it has become a well-established 
principle that, that clause has to be given a narrow and 
strict interpretation. It is for that reason that election 
speeches and speeches by government servants are treated 
to be outside the purview of Article 19(1)(a).” 

Thus, there arises the need for locating some alterna- 
tive or additional source of the right to know. In the Lok 
Satta Case’ itself the learned judges have relied on the 
democratic character of the Constitution and its impera- 
tives as interpretive aids for expanding the scope of Article 
19(1)(a) so as to include some kind of a claim right. But it 
can be contended with equal plausibility that the demo- 
cratic character of the Constitution and its imperatives are 
not mere interpretive aids but the real source of the right. 
In itself it would be a novel proposition. But in reality it is 
not that novel a proposition as it appears. The Australian 
High Court has already used the democratic structure of 
that country’s constitution as a source implied rights.* Our 
own Supreme Court has used the structure of the Consti- 
tution for all kinds of doctrinal innovativeness.” Therefore, 
to derive from it the right to know will be only adding 
another doctrine derived from the structure of the Consti- 
tution, though qualitatively different from the rest because 
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it adds an affirmative obligation on the government and 
other governing institutions. 

From the above point of view, Freedom of Informa- 
tion Act, 2000, has to be read not as conferring any new 
statutory right to information, but only giving some kind 
of concrete shape to the right to information already em- 
bodied in the democratic character of the Constitution. 
Such a view would also provide some sense to a series of 
earlier pro-nouncements” of the Supreme Court where it 
has been said that a citizen has a constitutional right to 
know. This would also mean that where the legislature has 
not yet stepped in or its formulations are unsatisfactory 
and incomplete, the Court can always be depended upon 
to fill in the lacunae for the time being. For example, Free- 
dom of Information Act, 2000 is of no relevance for the 
purposes of claiming a right of access to court proceedings 
or to legislative proceedings. Here one has to rely on the 
right to know implicit in the Constitution subject to legiti- 
mate limitations as modulated in judicial decisions. Even 
in the area of access to information in the possession of 
the executive, the Act of 2000, is not perceived to be satis- 
factory and it is believed to be under active consideration 
for improvement.’ What is important to be noted is that 
the right to information is not to be treated as a gift of any 
governing institution but as a right implicit in the demo- 
cratic character of the Constitution. To make the right 
workable and functionally viable, statutes can be of im- 
mense importance. But courts and adjudicative process 
continue to retain their importance not only for resolving 
disputes but also for filling in the gaps and for making a 
second guess whether the balance struck by the legisla- 
ture between legitimate secrecy and right to know is 
just and correct. In conclusion, what is important to be 


* Parliament has enacted a new law in the year 2005. 
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emphasised is that the right to freedom of press is to be 
analysed and understood as part of the right to know. We 
can locate this right for the purposes of most of the cases 
in Article 19(1)(a) of the Constitution. But where the infor- 
mation sought is in the possession of or under the control 
of an unwilling speaker-that is the position of the infor- 
mation in the possession of all the governing institutions- 
it is safer to locate it in the democratic character of the 
Constitution. 

Thus, after emphasising on the semi-public character 
of the press and after choosing to analyse the freedom of 
press in terms of right to know, in the subsequent parts of 
the paper I examine the position of the press when it finds 
itself in conflictual relationship with the executive, the leg- 
islature, or the judiciary. The press performs its function 
of gathering the information or investigative function, dis- 
seminates that information to the people at large, and also 
exercises its evaluative function. It may also work as a fo- 
rum for others to ventilate their views or ideas. When it is 
under attack, it naturally banks on the constitutional pro- 
tection provided to it and for that Article 19(1)(a) has 
traditionally been referred to. Therefore, in the course of 
discussion in the succeeding pages I have referred to Arti- 
cle 19(1)(a) in this connection. However, wherever 
appropriate, it should be understood in a broader sense so 
as to refer to the democratic character of the Constitution 
as well. 

The focus of discussion is mainly on the legislature 
and the judiciary. It is not that everything is ideal as far as 
the executive is concerned. It is perhaps just the contrary. 
But with regard to the right of the press in relation to the 
executive there is hardly any intellectual or ideological dis- 
pute as to how the policy should shape itself in that matter. 
On the other hand, with regard to the legislature and the 
judiciary considerable number of well-meaning people still 


90 COURTS LEGISLATURES MEDIA FREEDOM 


feel that these institutions are different and that they should 
retain their contempt power to punish those who under- 
mine their dignity or lower their prestige, though it is also 
felt that the power should be used sparingly. This paper 
challenges that very position and takes the stand that the 
contempt power so understood is akin to the offence of 
seditious libel in the old sense when it was said to have 
been committed merely by creating disaffection against the 
government, and the power was exercised to muzzle the 
citizenry. When once it has been found that seditious libel 
in that sense is incompatible with right of free expression 
in a democracy, there is no reason that we should allow a 
similar power to remain with the legislature or the judici- 


ary. 
II 
THE PRESS IN RELATION TO THE EXECUTIVE 


Since executive is not the focus of our discussion, in this 
part I discuss only two things and that too because this 
discussion has a bearing on the discussion in the next two 
parts where I examine the relationship of the press with 
legislature and judiciary. Firstly, | examine the emergence 
of the idea that the offence of seditious libel is incompat- 
ible with the right to free expression in a democracy. 
Secondly, I examine the related principle that free expres- 
sion can be curbed only if it causes a genuine and proximate 
threat to an interest which requires protection. There can 
be different standards or yardsticks for determining 
whether the threat perception is genuine and proximate 
or not. Out of the many tests, two have acquired promi- 
nence. They are respectively known as the bad tendency 
test and the clear and present danger test.”” In our coun- 
try, there is a bald assertion’® that the clear and present 
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danger test is not applicable and therefore publication can 
be punished even though they do not present any imme- 
diate danger to the institution of judiciary or its 
adjudicative process. It will be submitted in the course of 
discussion that this assertion has no justifiable basis. But 
first we must start with a discussion of the offence of sedi- 
tion or seditious libel. 

Sedition was the name of the offence which punished 
people for speaking and publishing something considered 
injurious to the reputation, prestige, or image of the gov- 
ernment. Consequently, someone could be punished for 
criticizing the government on the ground that it under- 
mined its prestige or had the tendency to make the people - 
lose their respect or affection for the government. In the 
United States it was a matter of debate for a long time 
whether the offence of seditious libel survived the guar- 
antee of free speech and press contained in the First 
Amendment of the Constitution.” Ultimately in the New 
York Times Company v. Sullivan*’ the Supreme Court 
decided that the offence of seditious libel was not compat- 
ible with the First Amendment guarantees of free speech 
and press. The Court went a step further and said that even 
government functionaries could claim compensation only 
after proving that untrue adverse statements made about 
them were so made either with the knowledge that they 
were untrue or without caring to know whether they were 
true or false. Anything else, would have chilling effect on 
the press and it would be tempted to indulge in some- 
thing like self-censorship, whereas democracy demanded 
that there should be open and robust debate about public 
affairs. In the course of his judgement Brennan, J. said: 
“(W)e considered this case against the background of a 
profound national commitment to the principle that the 
debate on public issues should be unihibited, robust, and 
wide-open, and that it may well include vehement, 


92 COURTS LEGISLATURES MEDIA FREEDOM 


caustic, and sometimes unpleasantly sharp attacks on 
government and public officials...”.* 

In Britain, where before the enactment of Human 
Rights Act 2000, there was no constraint of a guaranteed 
right on the law or government, the democratic values had 
their impact in bringing about a transformation in the 
meaning of the offence of sedition through the dynamics 
of judicial process. It is generally believed that the law took 
a decisive turn with the direction of Cave, J. in R v. Burns” 
in 1886 which culminated in the direction by Mr. Justice 
Birkett in R v. Caunt in 1947, and an intention to promote 
violence became the essential ingredient of the offence. 

In India Section 124A* of the Indian Penal Code 
makes sedition an offence. After the commencement of the 
republican Constitution in 1950 it was problematic for 
sometime whether the offence was compatible with the 
guarantee of free speech in Art. 19(1)(a). Ultimately, in 1964 
in Kedar Nath Singh v. State of Bihar* a Constitution bench 
of the Supreme Court held it to be constitutionally valid, 
but on the understanding that the gist of the offence lay 
not in creating disaffection against the government but in 
threatening breach of order. How real and proximate 
should be the threat remains the moot question to this day. 
In Kedar Nath itself B.P.Sinha, C.J. unequivocally adopted 
the bad tendency test relying on earlier judgements of S.R. 
Das, J. in Rami Lal Modi v. State of U.P. and Virendra v. 
State of Punjab.” In reality, in none of the above cases this 
was a necessary issue to be decided for the decision in the 
immediate case. Later, in Suptd. Central Jail v. Dr. Lohia,” 
Subba Rao, J. had explained away the judgement of the 
S.R. Das, J. and insisted on some kind of proximity test. 
B.P.Sinha, J. was a party to the judgement of Subba Rao, J. 
and it is strange that in Kedar Nath he reverted to the bad 
tendency test. It is respectfully submitted that the reason- 
ing put forward in favour of bad tendency test is unsound. 
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S.R. Das J., had based his judgement by drawing a sharp 
distinction between the phrase ‘in the interest of’ as used 
in Art. 19(2) and ‘for the maintenance of’ which according 
to him would have required some test of proximity. On 
the other hand, Subba Rao, J. in his judgement in Lohia 
Case rightly put emphasis on the requirement of reasona- 
bleness in Art. 19(2) and said that a restriction in order to 
be reasonable must operate only in those cases where the 
threat was proximate and real. B.P. Sinha, C.J., himself in 
Kedar Nath held Section 124A of the IPC valid by distin- 
guishing the new concept of sedition from the old one 
where it was enough to create a feeling of disaffection 
against the government to make the accused liable. It can. 
be cogently argued that disaffection against the govern- 
ment has a tendency to result in defiance of the government 
and breach of order and thus the bad tendency test can 
validate even the old concept of sedition. This would show 
that B.P.Sinha, C.J. in his judgement in Kedar Nath was si- 
multaneously pursuing two conflicting lines of reasoning. 

When one goes into the basics of free speech philoso- 
phy and its purpose, one finds that in a democratic system 
law draws a sharp distinction between speech and action. 
A certain action may be proscribed, but advocacy and 
teaching of such kind of action cannot be, unless advocacy 
reaches the point of incitement. So the dispute between 
the bad tendency test and clear and present danger test 
reflects the problem as to when advocacy, dissent or criti- 
cism can be treated as incitement. Obviously, what is 
involved is the spirit of tolerance which a society can show 
towards agnostics and dissentients. That again depends 
on the sense of repose and security which a society and its 
system enjoy. In the United States itself the Supreme Court 
delivered many infamous decisions after the First and Sec- 
ond World Wars when there was a feeling of some kind of 
scare because of the perception that the American system 
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faced a threat from socialist ideology. In the United States 
of America today the Brandenburg v. Ohio® version of clear 
and present test is the reigning doctrine. In this case in a 
per curiam decision the United States Supreme court said 
that “the constitutional guarantees of free speech and free 
press do not permit a state to forbid or proscribe advocacy 
of the use of force or of law-violation except where such 
advocacy is directed to inciting or producing imminent 
lawless action and is likely to incite such action.” The In- 
dian society is obviously not having that sense of security 
and self-confidence as the Americans probably have at the 
moment. But it would be equally wrong to say that our 
constitutional system and the institutions which sustain 
it, continue to be so fragile that for their protection we need 
to cling to the bad tendency test. What can definitely be 
said is that there is nothing in the Constitution and its lan- 
guage which excludes the clear and present danger test or 
any other test which requires that the threat to the system 
should be real and proximate. No democracy can sustain 
itself by living in a state of permanent scare. Luckily, the 
Supreme Court decision in R. Rajgopal v. State of Tamil 
Nadu” prompts one to be optimistic. The Court relying on 
the House of Lords decision in Derbyshire County Council v. 
Times Newspapers Ltd.*° held that there cannot be any defa- 
mation of government as an institution and as far as 
officials were concerned they can recover provided they 
prove that the defendant knew that the statement was 
wrong or did not care to know whether the same was true 
or false. For this the Court relied on the American Supreme 
Court decision in New York Times Company v. Sullivan," al- 
ready alluded to above. 
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Ill 


PARLIAMENTARY PRIVILEGE, ITS BREACH AND 
CONTEMPT OF THE HOUSE 


As in the earlier part, my concern is not the whole of the 
law of parliamentary privilege; it is rather limited to an 
examination of this branch of the law to the extent it gives 
authority to the legislative Houses to prevent access to their 
proceedings and their papers and prohibit their publica- 
tion, to punish interference with or obstruction to their 
proceedings, or to punish people for what they consider 
to be the contempt of the House. Arts. 105 and 194” are 
the most relevant provisions of the Constitution in this 
regard. Both the articles are identically worded; one re- — 
lates to the two Houses of Parliament, their members and 
committees, while the other relates to the state legislative 
Houses, their members and committees. The Constitution 
speaks in definitive language about two things in this 
matter: first, there is freedom of debate in the house or its 
committees; second, there is total immunity against any 
legal action for anything said or vote given in the House 
and also against duly authorized publication of its pro- 
ceedings or papers. Art. 361A* which was inserted later, 
gives qualified privilege to faithful private publications by 
the press or other media. But this is something which is 
not directly related to our discussion in the paper. The is- 
sues which form the subject matter of our discussion fall 
in the category of privileges which have been left to be 
provided by law of Parliament or of respective state legis- 
latures, as the case may be. Pending the enactment of such 
a law the privileges are the same as obtained in the United 
Kingdom in relation to the House of Commons, its 
members and committees immediately before the com- 
mencement of our Constitution. Since the contemplated 
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law has not yet been enacted, the transitory provision in a 
way becomes the controlling provision. In turn, it has cre- 
ated a lot of avoidable controversy. 

The essential characteristic of privileges is their ancil- 
lary character for the effective functioning of the legislative 
body. As in other areas, in this area as well the whole thing 
has evolved in England in the course of history. Centuries 
back political realities of the time generated certain prec- 
edents which are neither relevant today nor are they 
followed. Moreover, there persists a dualism in U.K. be- 
cause certain privileges may be thought as part of the law 
and custom of Parliament which may not be judicially rec- 
ognized. Again, origin of some of the privileges may be 
found rooted in the earlier day Commons’ distrust of the 
Royalty and the judges who owed their loyalty to the King. 
Today, the Commons’ control the executive and the judici- 
ary is completely independent. Therefore, a slavish 
transplantation of English privileges in today’s India would 
be absurd, especially when we have adopted a Constitu- 
tion which guarantees fundamental rights and provides 
for judicial review of legislation.“ Most possibly, for this 
very reason the framers contemplated a well thought-out 
law to be enacted on this subject and in the circumstances 
when they referred to the English precedents then exist- 
ing they must be presumed to have meant that the English 
precedents of the yesteryear would work as readily avail- 
able guides rather than as total authority in the matter. 
Some modification and suitable moulding is inevitable and 
_ there is ample room for evolution of our own precedents 
consistent with our own emerging constitutional culture. 
Indeed, I read the Constitution 42nd amendment* hint- 
ing at the same idea and theme. Naturally, in this 
evolutionary process, as in other areas of our constitutional 
developments, our apex Court is expected to play not an 
insignificant role. However, as the story narrated below 
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would show, the actual process has taken a zig-zag route 
and continues to be so complicated that one considers the 
entire terrain to be totally intractable. 

Since I have started with the basic premise that the 
governing institutions should have the power to punish 
obstructions and interferences, this need not detain us 
much. One can only mention a few of the diverse forms 
that obstructions and interferences can take. For example, 
threatening a member of the House to sue for the reason 
that in the performance of his duties as a member of the 
legislature he has done something which has annoyed this 
man, would be contempt of the House. Similarly, castigat- 
ing such a member in an unbecoming fashion in the form 
of comment and editorial would also amount to the same. 
But no exception can be taken if the aggrieved party con- 
tradicts the member with facts and figures or comes out in 
print with one’s own version in a disputed area. Another 
important example can be where the editor is called upon 
to assist a parliamentary committee investigating a certain 
issue of which the press claims to have the knowledge but 
refuses to divulge the source of information for reasons of 
press ethics. This is a grey area but so far the press has 
not been conceded such a privilege in any common law 
country. 

Then I come to the privilege of preventing access to 
information and the privilege of prohibiting the publica- 
tion of proceedings. The first mentioned privilege, is in 
the form of a right to exclude strangers. This can be justi- 
fied either because it helps in maintaining order in the 
House or because the session is a secret one. But normally, 
this is expressed in a manner as to create an impression 
that the House need not justify the exclusion of an accred- 
ited representative of the press. It is respectfully submitted 
that both the rules against arbitrariness contained in Arti- 
cle 14 of the Constitution and the right of the people to 
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know do not permit any such assumption. As far as the 
right to prohibit the publication of proceedings is con- 
cerned, the right of the people to know does not allow any 
such absolute and unbridled authority. The reality is that 
today the proceedings of Parliament are being regularly 
televised. But the friction persists and even Article 361A 
assumes that the publication of proceedings has not been 
prohibited. A version of such prohibition can be seen from 
the facts of the Supreme Court decision in M.S.M. Sharma 
v. Sri Krishna Sinha** or the Searchlight Case as it is popu- 
larly known. 

The facts of the aforesaid case were briefly like this. A 
speech was made on the floor.of Bihar Legislative Assem- 
bly which was full of serious invectives against a former 
minister who was then not a member of the House. After 
an objection was raised, the Speaker expunged the objec- 
tionable portions from the records. Still the next day Searchlight 
published the whole thing including the expunged por- 
tions of the speech. This led the editor of the paper Mr. 
M.5.M. Sharma being summoned by the Privileges Com- 
mittee of the House of which Sri Krishna Sinha, the then 
Chief Minister of the State, happened to be the Chairman. 
Mr. Sharma was required to present himself before the 
Committee to explain as to why he should not be pun- 
ished for publishing something as part of legislative 
proceedings which had been expunged from its records. 
He, instead, preferred to approach the Supreme Court with 
the contention that the move of the Privileges Committee 
was an encroachment on his right to the freedom of press 
guaranteed under Article 19(1)(a) of the Constitution. The 
matter was heard by a Constitution bench of the Court. 
The bench got divided in its response and only one judge, 
Subba Rao, J. found merit in the contention of the peti- 
tioner. The majority led by S.R.Das, C.J., thought otherwise. 

The majority held that the British House of Commons 
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had continued to possess the privilege of prohibiting the 
publication of its proceedings, though it was sparingly 
used. Consequently, the Indian legislative chambers were 
equally empowered to exercise the same privilege under 
the latter portion of Art. 194 (3). The court conceded that if 
the Legislature had enacted a law embodying this privi- 
lege as contemplated by Art.194(3), that law would have 
been tested for its validity with reference to Art. 19(1)(a). 
Possibly for that reason the legislatures in India have 
avoided to codify the law of privilege and have continued 
to take the advantage of the transitory provision contained 
in the latter portion of Clause (3) of the Article. This puts 
the legislatures in an advantageous position because in this 
way the privileges assume a constitutional status as if they 
have been specifically enumerated in Article 194 or Article 
105, as the case may be. In such a situation freedom of 
press guaranteed in Art. 19(1)(a) and legislative privilege 
to prohibit the publication of proceedings are to be treated 
at par and in case of conflict they are to be harmoniously 
construed. As a part of this interpretive process the gen- 
eral provisions give way to particular provisions. 
Consequently, the majority held that Art. 19(1)(a) is to give 
way to the privilege of legislative chamber to prohibit the 
publication of its proceedings. 

It is respectfully submitted that the entire approach of 
the Court was erroneous. But before I point out the errors 
in judicial approach, I must point out that the decision of 
the Court itself is in a very narrow compass. But it is treated 
to have decided something much wider than what was 
actually decided. As pointed out above, the Court only de- 
cided that one particular privilege prevailed over the 
freedom of press. However, at times it is assumed that the 
Court decided that the freedom of press is subordinate to 
all the legislative privileges. This is obviously an errone- 
ous belief. In addition my respectful submission is that the 
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decision of the Court even when narrowly interpreted is 
wrong. The whole approach of the Court appears to be 
mechanical. It does not seem to have appreciated that the 
earlier precedents could not be transplanted on an alien 
soil having nothing in common with the conditions which 
necessitated those precedents. There was no King from 
whom the debate had to be kept secret lest the speaker 
suffered the wrath of the ruler. In any case, at the time 
when the case was decided, Art. 19(1)(a) was not yet being 
interpreted so as to include the right to know. Today that 
is part of the right to speech and expression. Therefore the 
decision in the Searchlight Case should not be considered 
any more controlling. People have a right to know as to 
how their representatives are performing and the press has 
a duty to inform them. In the facts of the case itself, the 
solution was simple. Assuming that the published matter 
was objectionable for being derogatory or defamatory of 
someone, it was open to the affected person to sue the 
newspaper. The fact that the part of the published matter 
had been expunged by the Speaker is not without legal 
significance; the press could not take the plea of qualified 
privilege which is available when it makes faithful publi- 
cation of legislative proceedings. But that was a matter 
between the press and its victim. There was no justifica- 
tion for the legislative assembly to step in the matter and 
to convert it as an issue between the press and the Assem- 
bly. | 
Lastly, we come to the issue of the power of the House 
to punish for its contempt. The law of privileges, as un- 
derstood in England, gives wide powers to the House of 
Commons in this respect.” Breach of a known privilege is, 
of course, contempt of the House. In addition, there is also 
an undefined residual power to punish any act, statement, 
or comment which the House thinks undermines its au- 
thority or dignity or lowers its prestige amongst the people. 
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The worst part of it is that the decision of the House can- 
not be reviewed by a court of law. It is probably because in 
its long struggle for recognition of its autonomy the Com- 
mons had to fight some battles against His Majesty’s judges 
as well. Ultimately, a kind of truce seems to have been ar- 
rived at between the Commons and the courts. As a part 
of this truce the House tacitly concedes that the privilege 
is a part of the law of the land and it alone cannot create a 
new privilege by mere assertion or by merely passing a 
resolution to that effect. The celebrated case of Stockdale v. 
Hansard*® illustrates it. Before the passing of the Parlia- 
mentary Papers Act in 1840 the Commons could not prevail 
with their view that none could legally complain of defa- 
mation against Hansard for publishing some official papers 
which contained some defamatory material against that 
individual. On their part, the courts concede that they have 
no jurisdiction to supervise the exercise of a known or an 
admitted privilege by the Commons. That, at times, it can 
lead to absurd results was exemplified by the facts of the 
case of Sherrif of Middlesex. This case arose as a sequel to 
the decision in Stockdale v. Hansard.*° The Sherrif had gone 
only to execute the decision of the High Court in the afore- 
said case. This was treated by the House as its contempt 
and the Sherrif was imprisoned by the order of the House. 
When he approached the High Court, the very judge whose 
order he had gone to execute found himself helpless in 
giving him the desired relief. He only expressed the hope 
that the House of Commons would help in the enforce- 
ment of law in the making of which it played a major role. 
This has prompted two learned writers to remark that in 
this way the courts have actually surrendered the key of 
the fortress because by this device the Commons, in any 
disputed case of privilege, can get their view of the privi- 
lege ultimately enforced.*! | 

In England, theory apart, in practice not much of heat 
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is left out anymore in the working of the law relating to 
privileges. But India is different. Unfortunately, we have 
some sense of glory in re-enacting the scenes that were 
enacted in England centuries back. That is what the facts 
of Keshav Singh Case” illustrate. If we look at the version 
given in Seervai’s book” of the unfortunate facts along 
with the ones stated in the Supreme Court decision, we 
may have to say that it is difficult to be sure whose fault 
generated the whole controversy. But the undisputed fact 
is that the U.P. Legislative Assembly thought that it could 
proceed against the two judges of the Lucknow bench of 
the Allahabad High Court who had granted bail to Keshav 
Singh, the man who had been sentenced to one week im- 
prisonment by the Assembly for committing its contempt. 
To defuse the situation the President referred the matter to 
the Supreme Court for its advisory opinion. In his major- 
ity opinion Gajendragadkar, C.J. rightly held that in India 
the courts can always look into the facts which have given 
rise to the charge of contempt. In England, a distinction is 
drawn between a general or non-speaking warrant on the 
one hand, and a speaking or specific warrant on the other. 
This is so because the House of Commons is a part of the 
High Court of Parliament and therefore the courts out of 
sheer reciprocal courtesy shown by one court to another 
refuse to go behind the warrant. This cannot be the posi- 
tion in India where there is no history of our legislatures 
having ever enjoyed the status of a court of law. | 
The above view of law should largely solve our prob- 
lem in the difficult area of contempt, if the editor or printer 
of a newspaper gets slammed with the charge of contempt 
of the House for having said or published some comment 
which the House considers derogatory to its dignity. My 
basic stand in such a case would be that there is no justifi- 
cation for the legislative institution to continue to claim a 
power to punish for lowering the dignity of the House or 
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defaming it when the executive is no more endowed with 
such a power. Both are political institutions where parti- 
san politics can be practised. They should be open to 
comment and criticism and politicians have all the oppor- 
tunities at their disposal to reply and defend themselves. 
In our country, when we have a parliamentary executive, 
it is always possible for the executive to convert its own 
insult or defamation into one of the legislature. So it leaves 
room for doing something indirectly, what cannot be done 
directly. However, if such a view seems too radical, it is 
possible for the Court to come to the rescue of a belea- 
guered press in a genuine case on the basis of the law laid 
down in Keshav Singh’s Case. In every case, the Court will 
have the jurisdiction to decide by going into the facts 
whether the controversial comment made by the press falls 
within the domain of genuine comment and evaluation, 
even though hurtful to the legislature and derogatory to 
its prestige, or it falls in the area of irresponsible name- 
calling. It has already been submitted earlier that it is an 
erroneous reading of the majority judgment in the Search- 
light Case that it decided that all aspects of the freedom of 
press are subject to all varieties of legislative privileges. 


IV 
PRESS IN RELATION TO JUDICIARY 


Judiciary poses the most difficult and delicate problem 
when one talks about the role of the press in a democracy 
to have a critical watch over the functioning of the gov- 
erning institutions. At the very outset one may question 
the whole idea that the judiciary is a governing institution 
in the popular sense of the term. As the judges are not 
tired of saying, they only adjudicate on disputes when 
someone approaches them with a grievance against some 
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other person or entity, including the State. They do not 
decide on policy issues and only administer the law as 
enacted by the law making agencies. Moreover, the courts 
themselves perform part of the checking function when in 
constitutional law cases they ensure that the political de- 
partments of the government do not stray beyond the limits 
of their power as given in the Constitution. They decide 
the disputes in open courts after hearing both the sides 
and possible errors can be corrected in appeal, review or 
revision. This has been precisely the logic which our Su- 
preme Court has relied on in rejecting the suggestion that 
judiciary should be included in the definition of “the State” 
in Art. 12 of the Constitution. But all this is only partially 
correct. Judiciary performs one of the essential functions 
of the State, that is, the determination of the disputes. When 
the modern State claims monopoly on the use of force, it 
has to designate some agency which authoritatively re- 
solves disputes lest people are tempted to take the law in 
their own hands. Administration of criminal law is direct 
exertion of State power and the requirement that in order 
to be punished the alleged violator should be found to be 
guilty in a court of law only serves a strategic purpose; it 
confers legitimacy on the exertion of power and also takes 
care of possible abuse of authority for private ends by in- 
dividual state agents. The independence of judges from 
political wings of the government makes their decisions 
credible and leads people to acquiesce in the system. Thus, 
the fact is that the judges exercise power which is political 
in nature, if we use the term political in a broad sense and 
not in the sense of narrow partisan politics. Like the exer- 
cise of any other power, the exercise of power by judges 
also needs to be open and requires to be watched and com- 
mented upon. This is especially so in India where the 
judges in the exercise of their constitutional jurisdiction 
wield enormous power and are totally free from all kinds 
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However, the delicacy of the situation hinted at the 
beginning of this part arises for a different reason. Unlike 
the political participants in the governing system, tradi- 
tion prevents judges from joining issue with a critic and 
from defending their decisions and orders. They are also 
expected to be some kind of a recluse and there prevails a 
useful myth of judicial infallibility. But these factors do 
not militate against the need for public awareness about 
the state of judicial administration nor do they disprove 
the usefulness of public debate and comments in this area. 
What they indicate is that the debate and comment have 
to be qualitatively of a different order than what may be 
practised in the context of the executive and the legisla- 
ture. For example, one may criticize the judgment but need 
not impute a personal motive to the judge. Again, there is 
no room for permitting resistance to a court order, even 
though it may be believed to be wrong. Lastly, free and 
fair administration on the one hand and people’s right to 
be informed about the health and strength of the judicial 
administration and to express their views upon the same 
on the other, are important constitutional values. Both need 
to be preserved and in case of conflict they require to be 
properly balanced. 

With these prefatory remarks one can discuss the spe- 
cific issues with the help of decided cases. Since American 
and English cases are often cited as precedents it would be 
in the fitness of things to have a brief idea of what obtains 
in the USA and in England. After having done that, it 
would be more profitable to analyse the Indian decisions. 


American Position” | 

Contempt power may interfere with the free speech right 
in three ways: Firstly, free speech may be punished be- 
cause it may scandalise the court; secondly, free speech 
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may be found to have interfered with the process of jus- 

tice in a pending case; thirdly, the right to know which is a 
part of free speech right may be affected because court may 
block access to court proceedings and/or may prohibit the 
publication of court proceedings. In all these matters the 
decisions of the United States Supreme Court have a defi- 
nite bias in favour of free speech right. The principle that 
one cannot be punished for making a speech unless it is 
shown to have created a clear and present danger to the 
administration of justice has made the power to punish 
for scandalising the court virtually non-existent and the 
power to proscribe the publication of something because 
it may interfere with the pending trial rather difficult to 
exercise. Bridges v. California’, decided in 1941, is still the 
leading case in which Black, J. speaking for a majority of 
five judges, defined the scope of contempt power in rela- 
tion to free speech right. He said that the substantive evil 
of undermining the people’s respect for the judges or that 
of influencing the verdict in a pending case “must be ex- 
tremely serious and the degree of imminence extremely 
high before utterances” could be punished. With regard to 
the first kind of danger he said: “The assumption that re- 
spect for the judiciary can be won by shielding judges from 
published criticism wrongly appraises the character of 
American public opinion. For it is a prized American privi- 
lege to speak one’s mind although not always with perfect 
good taste, on all public institutions and an enforced si- 
lence, however, limited, solely in name of preserving the 
dignity of the bench, could probably engender resentment, 
suspicion, and contempt much more than it would enhance 
respect.”°* With regard to the second type of danger he 
conceded that legal trials were not like elections, to be won 
through the use of meeting halls, the radio, and the news- 
paper. But he cautioned against the assumption that in 
order to preserve judicial impartiality it was “necessary 
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for judges to have a contempt power by which they can 
close all channels of public expression to all matters which 
touch upon pending cases.” The judges are “supposed 
to be men of fortitude” who can “thrive in a hardy atmos- 
phere” and it is assumed that they “will not be swayed in 
their decisions by public criticism.”* However, difficult 
questions arise where there is a jury trial of the accused 
and the danger is that the jury may be prejudiced by pub- 
lication of material inadmissible in evidence. But even here 
the Supreme Court decision in Nebraska Press Association v. 
Stuart® indicates that a general order of prior restraint on 
all publications of pre-trial proceedings may be held to be 
presumptively invalid. And Richmond Newspapers v. Vir- 
ginia* decided that there was a right of access to court | 
proceedings, even though the parties are not enthusiastic 
about it and the court would prefer to agree to keep the 
trial secret. 


British Position® | 

English law of contempt is markedly different from Ameri- 
can law; but it is also getting progressively liberal and 
accommodative of free speech demands. Any personal and 
scurrilous abuse of the judge in his capacity as judge is 
contempt which is punishable even though there might 
not have been any intention to malign the judge or even 
though the allegation might be true; but a personal defa- 
mation of a judge is not to be construed as contempt of the 
court. That this remains to be the law was affirmed by Lord 
Hailsham in Baldry v. Director of Public Prosecutions of Mau- 
ritius.“ But in practice prosecutions are rare, though not 
totally non-existent; and the general view is what was said 
by Lord Atkin in Ambard v. Attorney General for Trinidad 
and Tobago: “Justice is not a cloistered virtue: she must be 
allowed to suffer the scrutiny and the respectful and even 
though outspoken, comments of ordinary men”.© Similar 
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sentiments were expressed by Lord Denning in the Court 
of Appeal in Metropolitan Police Commissioner, ex parte 
Blackburn.® Both the Phillimore Committee on the Con- 
tempt of Court and the Law Commission” have taken the 
view that the court should not have the power to punish 
for scandalising the court. The common law of contempt 
which is caused by publication of a matter that may influ- 
ence a pending proceeding has been considerably changed 
by the Contempt of Court Act 1981 as a result of the deci- 
sion of European Court in the Sunday Times Case. Now 
one is liable for such a publication if the proceedings have 
actually started and are not merely imminent, and are be- 
ing actively prosecuted and have not become dormant. 
Secondly, there should be substantial risk that the publica- 
tion may cause prejudice, and it is not enough that there is 
a mere likelihood of the same. Thirdly, if the publication is 
part of a discussion on a matter of public importance, it 
would not amount to contempt, even though it may inci- 
dentally affect an actual pending proceeding. In this way 
the Act of 1981 has definitely tried to liberalise this branch 
of the law of contempt in favour of freedom of expression. 
_Now the whole point of discussion is whether a publica- 
tion on a matter in issue in a proceeding can really cause 
some serious prejudice. It is conceded that it may do so as 
far as criminal proceedings are concerned because the trial 
is by jury. But it is doubted that much prejudice can be 
caused in a civil proceeding. The standard argument put 
forward in favour of proscribing comments on pending 
civil proceedings is that trial by newspapers should be dis- 
couraged because it may coerce a party to a proceeding to 
compromise. It may also lead the people at large to form 
their judgements on one sided information on a matter 
which is within the jurisdiction of a court of law to reach a 
decision after hearing both the sides. However, it is 
not argued that the publicity given by media may also 
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influence the judge. He is assumed to be a sturdy person 
who has a training to keep irrelevant matters out of con- 
sideration while reaching a decision in a case. Lastly, an 
English judge also has an undefined residuary power to 
restrict access to the proceedings or to prohibit publica- 
tion temporarily in the interest of justice. But his decision 
is not necessarily final. 


Indian Position” 

Articles 129 and 215 of the Constitution provide that the 
Supreme Court and the High Courts shall respectively be 
Courts of Record and shall have all the powers of such a 
court including the power to punish for their own con- 
tempt. Entry 77 of the Union list, in addition authorises 
Parliament to enact a law relating to contempt of the Su- 
preme Court. For the rest of the courts, including the High 
Courts, Parliament has been given the legislative power 
in contempt matters under Entry 14 of the concurrent list. 
In the exercise of its legislative power Parliament has 
passed Contempt of Courts Act 1971. But it is not neces- 
sary to enter into a discussion of these provisions because 
it is also contended that parliamentary legislation cannot 
circumscribe the width of the contempt power constitu- 
tionally vested in the Supreme Court and the High 
Courts.” To make the matter a little more complex the 
Supreme Court has taken the view that as the apex court 
of the judicial system it has the power to punish for the 
contempt of a lower court as well as the High Court.”! 
Therefore it would be better for our purposes to confine 
our discussion to the basic principles in issue as evidenced 
in some of the judicial decisions. 

When we look at that we find that the main focus in 
India has been on the kind of contempt which is caused 
by scandalising the court. As far as the other two kinds of 
contempt are concerned, they can be disposed of quickly. 
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In the normal course one would expect that the main em- 
phasis should be on punishing those utterances which 
interfere with the judicial process. But possibly because 
we do not have jury trial of criminal cases the media pub- 
licises the investigative process in criminal cases without 
any element of restraint. This is especially done by the elec- 
tronic media.” One is not very sure how far it affects the 
actual administration of justice. It is possible that the hype 
created by the media may condition the mind of the pub- 
lic to an extent that it may not be ready to accept a verdict 
different from what the media publicity has made to look 
correct. In the area of civil litigation we have the Supreme 
Court decision in Reliance Petrochemicals Ltd. v. Indian Ex- 
press Newspapers Ltd.” In this case the court did not think 
it necessary and advisable to restrain the press from pub- 
lishing on a matter of general interest. But the court kept 
the possibility open that the press could be subsequently 
punished if it was found to have committed criminal con- 
tempt by trying to influence a matter pending for decision 
in the court. So it is more a decision against prior restraint. 

On the question of the right of the press to have ac- 
cess to court proceedings and to publish the same we have 
the famous Supreme Court decision in Naresh Mirajkar v. 
State of Mahrashtra.”* In this case a judge of the Bombay 
High Court who was trying a sensational defamation case 
agreed to the condition of a witness that he would depose 
only if his testimony was not published in the newspapers 
because that might adversely affect his business interests. 
The press challenged this as violative of its right under 
Article 19(1)(a) of the Constitution and the matter ulti- 
mately reached the Supreme Court. A nine judge bench of 
the Supreme Court examined the issue and the majority 
upheld the High Court judge by treating the ban order 
imposed by him to be temporary in nature. This is an ex- 
ample of the exercise of power of a presiding judge that he 
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can restrict access to proceedings or prohibit its publica- 
tions if he feels the same to be necessary in the interest of 
justice in the case. To an ordinary person the whole thing 
might look strange because ordinarily the deposition of a 
witness can be more trustworthy if he is under the gaze of 
the people and his testimony is brought to the notice of 
the people at large. He is put under a psychological com- 
pulsion to speak the truth because otherwise he may 
possibly suffer ridicule from fellow citizens. 

Now we come to the important area of contempt com- 
mitted by scandalising the court. In this connection we have 
to draw a distinction between specific imputations against 
individual judges, comments on judiciary generally, and 
scurrilous comments on particular judgements or judicial 
measures. Perhaps nobody would object to the proposi- 
tion that it should be permissible to make specific 
allegations in good faith against individual judges to their 
superiors. But Mr. H.M. Seervai”® would go a step further. 
He has persuasively argued that if complaints do not bear 
fruit, the complainant will be within his rights to bring the 
whole matter to public notice by publishing the same in 
the press. And he has taken the view that truth of allega- 
tions should be a complete defence to any charge of 
contempt. He has squarely relied on the observations of 
B.K. Mukherjee, J. in Ram Krishna Reddy v. State of Madras’ 
and thinks that the contrary observation of Grover, J. in 
Perspective Publications v. State of Maharashtra” to be 
incorrect. Ram Krishna Reddy’s case is also an authority 
for the proposition that every attack on a judge does not 
necessarily lead to contempt even though the aggrieved 
judge may start libel action. But the decision of the Su- 
preme Court in the Sundaram Case’ has led a learned writer 
to remark that scandalising the court is becoming peril- 
ously coextensive with slander or libel against the judge 
personally.” 
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In the second category can be put the cases in which 
the alleged contempt was committed by making an attack 
either on the organisation or composition of the judiciary 
or on its functioning. In none of the cases to be discussed 
in this group any particular judge or judgement was men- 
tioned for criticism. The first case is that of E.M.5. 
Namboodripad v. T.N. Nambiar.™ Mr. Namboodripad who 
was the Chief Minister of Kerala at the relevant time spoke 
in a press conference that judiciary was a part of the state 
machinery and judges suffered as much from their class 
character as any other person in the ruling hierarchy. Since 
they came from the upper strata of the society they were 
actuated by class hatred towards the vast masses of have- 
nots. Contempt proceedings were started in the Kerala 
High Court at the instance of Mr. Nambiar, an advocate. 
In his defence Mr. Namboodripad took the defence of Art. 
19(1)(a) and said that what he had said did not constitute 
contempt because he had not maligned any particular 
judge or his judgement. What he meant to say was that he 
had attacked the system as such and what he had said rep- 
resented the Marxist-Leninist view about the judiciary. The 
High Court convicted him by majority and imposed a fine 
of Rs. 1000. In appeal, the Supreme Court upheld the con- 
viction though the fine was reduced to a sum of Rs. 50. 
Hidayatullah, C.J., disputed that the appellant had incor- 
rectly articulated the Marxist view and said that the 
fundamental right to speech and expression did not abol- 
ish the law of contempt of court. It was specifically saved 
by Art. 19(2) and contempt was committed not only when 
there was actual interference with the administration of 
justice but also where there was evidence of tendency to 
create that danger. 

The above decision can be contrasted with that in P.N. 
Duda v. P. Shivhankar.®! In this case Mr. P. Shiv Shankar, 
who was Law Minister of India, was reported to have said 
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in an address delivered at Hyderabad on the occasion of 
silver jubilee celebrations of the Bar Council of Andhra 
Pradesh that the apex court in India consisted of persons 
who came from the elite classes and that they had their 
natural sympathies for the capitalists and big zamindars. 
He illustrated his viewpoint by pointing out the trend of 
decisions of the Supreme Court on the issue of quantum 
of compensation required to be paid in zamindari aboli- 
tion cases and in the bank nationalisation case. In addition, 
he also said that hordes of reactionaries like FERA viola- 
tors and bride burners had found their haven in the 
Supreme Court. Contempt proceedings were initiated by 
one P.N. Duda, an advocate in the Supreme Court. The 
case also involved a decision on the issue of requirement 
of consent by the Attorney General or the Solicitor Gen- 
eral of India as provided in Contempt of Court Act of 
1971.°* But that aspect of the case is not material for our 
present discussion. On the substantive issue of contempt 
the Supreme Court expressly departed from the approach 
in the Namboodripad’s case and held that Sri P. Shiv 
Shanker was not guilty of contempt. Sabyasachi Mukherjee, 
J. referred to the approach of the American realists and to 
that of judges Holmes and Carduzo to show that it has 
been contended since long that socio-legal philosophy of 
the judge, which was largely determined by his back- 
ground, has a bearing on his decision and it is given the 
name of inarticulate premise of the judge. He also referred 
to Professor John Griffith’s book The Politics of the Judiciary 
and concluded that ideological attacks on judiciary could 
not be held to be contempt. He found the last part of the 
statement of the Minister unfortunate but held that even 
that did not constitute any imminent danger to the adminis- 
tration of justice. | 

The decision in M.R. Parasher v. Faroog Abdullah® deals 
with a slightly different problem. Mr. Farooq Abdullah, 
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then Chief Minister of the State of Jammu and Kashmir 
was reported to have said in an address that justice could 
be bought in the courts and he would not obey stay orders 
frequently issued against the government even if he was 
hanged. This statement was not only denunciatory of the 
working of the judiciary but was also intimidatory inas- 
much as the Chief Minister expressed his determination 
to defy court orders. Naturally, when the matter was 
brought to the notice of the Supreme Court, the court took 
a serious view. Since Mr. Faroog Abdullah denied that he 
had given the statement, the Court gave him the benefit of 
doubt, but did not conceal its displeasure. The anguish of 
the Court can be seen in the following statement of Chief 
Justice Chandrachud: 
Those who attack the judiciary must remember that they 
are attacking an institution which is indispensable for the 
survival of the rule of law but which has no means of 
defending itself. In the very nature of things, it cannot 
engage itself in an open war, nor indulge in releasing 
contradictions....** 


The lack of forum available to a judge to defend him- 
self against scurrilous attack prompted Beg, C.J. to defend 
his own judgement in the Habeas Corpus Case by writing 
a dissenting judgement in In Re Sri Sham Lal.** This case 
belongs to a group of cases wherein the facts indicate that 
the alleged contempts were committed by assailing indi- 
vidual judges and judgements in virulent and undignified 
manner. In Re Sri Sham Lal though the matter is not en- 
closed, the dissenting judgement of Beg, C.J. tells us that 
words such as ‘ostracised’ and ‘misdeed’ had been used 
by certain persons against the judges who had delivered 
the majority judgement in the Habeas Corpus Case and this 
was published by the Times of India published from Bom- 
bay. However, the majority consisting of Untwalia and 


GOVERNANCE AND THE FOURTH ESTATE bg a, 


Kailasham, JJ. thought that the proceedings be dropped. 
Their short order does not indicate that what was pub- 
lished was not objectionable and therefore, prima-facie not 
a contempt, but that was perhaps the wise course to adopt 
after considering pros and cons of the matter. In Re 
Mulgaonker” the Indian Express was accused to have pub- 
lished material which alleged that quite a few of the judges 
of the Supreme Court were pliant to the former Prime Min- 
ister Smt. Indira Gandhi. In this case the bench 
unanimously decided to drop the proceedings. Here again 
the judgements of Beg C.J. and Krishna Iyer, J. show that 
proceedings were dropped not because the publication was 
not considered objectionable. Krishna Iyer, J. said “The 
court is willing to ignore, by a majestic liberalism, trifling 
and venial offences—the dogs may bark, the carvan will 
pass.”** The other case is Conscientious Group v. Mohmmad 
Yunus.” In this case the respondent was accused to have 
said about the judge who decided the National Anthem 
Case” that he “had no right to be called either an Indian or 
a judge.””' The contempt proceedings were dismissed be- 
cause of the refusal of the Solicitor-General of India to give 
his consent for the initiation of the proceedings. The Su- 
preme Court held that the reasons given by the 
Solicitor-General could not be considered irrelevant. But 
those reasons are not stated in the judgement. However 
Mr. H.M. Seervai has mentioned a few of those reasons in 
his book on the Constitutional Law of India.°2 One of the 
reasons was the fact that the start of the contempt pro- 
ceedings could rake up the whole controversy again about 
the judgement in the National Anthem case. 

There have been other cases where the Supreme Court 
has thought it fit to impose some punishment, may be on> 
. times only a token one. The paradox is that the most fa- 
mous cases are the products of a situation created by 
Supreme Court’s own activist policy which has resulted in 
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arousing expectations that the Court under its institutional 
limitations possibly cannot always fulfil. The most unfor- 
tunate case can be said to be that of Dr. D.C. Saxena v. The 
Chief Justice of India. Dr. D.C. Saxena was Professor of Eng- 
lish in Punjab University, Chandigarh but had very little 
idea of law. It appears that he got bitten by public interest 
litigation bug. He filed a petition, without engaging a coun- 
sel, asking the court to order the government to recover 
the dues from politicians who had used Indian Air Force 
planes for their private party purposes. Unfortunately for 
some unexplained reasons the Court could not be per- 
suaded to move into the matter. That was enough to make 
Dr. Saxena abandon all restraints and come out in writing 
with all kinds of personal allegations against the then Chief 
Justice, Sri Ahmadi. Ultimately, this brought him to Tihar 
Jail where he had to stay for some time to cool his heels. 
Next can be mentioned the case of Sheela Barse v. The Union 
of India.°* Sheela Barse unlike Dr. D.C. Saxena happened to 
be a known social activist and had some experience of PIL. 
She moved a petition asking the Supreme Court to move 
in the matter of the protection of children. However, she 
did not feel impressed by the pace of progress in the case 
and in disgust wanted to withdraw the petition. The court 
reacted by telling her bluntly that she could withdraw her- 
self from the case which would be continued by the 
Supreme Court Legal Aid Committee. So this case also re- 
veals the disappointment and disenchantment of the 
petitioner but luckily did not end up as a contempt case. 
Perhaps it was for the reason that unlike Dr. Saxena, Sheela 
Barse was a known social activist and had enough experi- 
ence of PIL. 

But the most important case is that of In Re Arundhati 
Roy.* This was a fall out of the Supreme Court decision 
in Narmada Bachao Andolan v. Union of India.*° Narmada 
Bachao Andolan people felt visibly upset with the 
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decision and reacted by organising a kind of march which 
culminated in some slogan shouting and sit-in outside the 
Court. A few lawyers led by one Mr. Parasher filed a con- 
tempt petition in the Supreme Court alleging that the 
Narmada Bachao Andolan people, who included 
Arundhati Roy, indulged in slogan shouting against the 
Court and also misbehaved with them when they objected 
to it. The Court issued notices which infuriated the re- 
spondents. They of course denied the allegations but took 
exception to the very idea that the court thought it fit to 
entertain the contempt petition and issued notices to them. 
Arundhati Roy in her affidavit was highly critical of this 
attitude and characterised it as a kind of harassment and 
intimidation of those who were critical of Supreme Court 
decisions. She considered it her right to express her views 
and comment on the decisions. The Court did not appreci- 
ate this defiant attitude of the respondent and took her 
affidavit to be prima facie contumacious. But Arundhati 
Roy did not find anything wrong in what she had written 
and ultimately the Court punished her for contempt of the 
Supreme Court. 

This case in substance brings out in bold relief the 
whole dilemma that the court faces today. When the court 
actively engages itself in resolving highly divisive and ex- 
plosive socio-economic and political issues it should be 
ready to face criticism not only from trained lawyers but 
also from social activists who are not well versed in the 
nuances of legal language. They may even feel strongly 
that the court was trying to bail out a beleaguered govern- 
ment which is either not in a position or lacks the will to 
pay the cost of some of its development projects. For ex- 
ample, in the immediate case the whole source of grievance 
was that the ousters had not received a fair deal and the 
court had totally overlooked the human aspect of the prob- 
lem. Legal merits apart, such cases can and do arouse a lot 
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of social reaction and everyone reacting to the decision may 
not be adept in using the proper language which a trained 
lawyer would be. For instance, Arundhati Roy had spo- 
ken in very strong language against those lawyers who 
had moved the contempt case. But in the setting of the 
whole affidavit it created the impression that she was 
unmindful of the dignity of the Court. Obviously, to say 
that issuing of contempt notice was meant to harass and 
intimidate critics of the court was unpardonable. But it can 
also be understood from a different angle. The contestants 
were not the court and Narmada Bachao Andolan people. 
Instead, the fight was between Narmada Bachao Andolan 
movement and the government. It has been said that by 
bringing a case in a court people used to achieve the object 
of stopping all discussion on an issue by invoking the sub 
judice rule. Similarly, the opposite party can very cleverly 
achieve its objective of fighting the enemy by involving it 
in a contempt case. Therefore, a trained lawyer could have 
written about harassment and intimidation in a manner 
so as not to appears to be an insinuation against the court 
but against those who had initiated the contempt proceed- 
ings. 

In modern day India, when the court has plunged it- 
self in diverse areas to bring about solution to all kinds of 
problems it has to be tolerant of criticism by people who 
do not have the training or temperament of a trained law- 
yer. Unfortunately, the judgement of Sethi, J. in the case 
instead of treating it as an extenuating factor practically 
treated it as an aggravating factor. In his judgement he 
contrasted the case of Arundhati Roy with that of P. Shiv 
Shanker discussed above and was ready to pardon a 
former judge of the High Court and Law Minister for us- 
ing undecorous and unrestrained language but not 
Arundhati Roy. It is not possible to comprehend such a 
logic. It is also a little difficult to understand that the Court 
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should have practically acquiesced in the notion that peo- 
ple unhappy with a decision can come out on the streets 
and can organise a sit-in, though outside the Court 
premises. 

The cases discussed show that the court in most of 
them was facing an unusually difficult situation. Obviously, 
it could not think of punishing respondents in cases like 
In Re Sri Sham Lal, In Re Mulgaonker, Dooda v. P.Shivshanker 
or even Faroog Abdullah and Muhammad Yunus. This shows 
that the exercise of contempt jurisdiction requires not 
merely straight application of law but some element of ex- 
pediency as well. If that is so, it becomes indefensible to 
punish E.M.S. Namboodripad and Arundhati Roy. There- | 
fore, the need of the hour is that the court should adopt 
the American practice of not exercising its contempt power 
on the charge of scandalising the court unless the threat to 
the judicial system is really clear and great. This is required 
for the reason that the court has become pro-active and it 
is exercising clear political power in many areas. Its deci- 
sions can never be non-controversial because on every issue 
there can be two views. There is no reason why the court 
should suggest, as it did suggest in Rajagopal Case,”’ that 
political issues should be discussed in a robust manner 
and it should feel offended when the decision maker is 
the court itself. Possibly, the perception of the court is that 
in a backward country like India, respect for the court will 
get diminished if people are allowed to criticise it in an 
unrestrained language. Perhaps it may not be true. In any 
case, respect based on ignorance or lack of scrutiny of the 
performance of the court can never be stable in character. 
Therefore, there is no reason why we should still persist in 
retaining a concept of contempt which we have correctly 
thought fit to reject as far as the definition of seditious li- 
bel is concerned. 

The most disturbing problem today is that people have 
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become highly critical of the behaviour of some of the 
judges and it is leading to all kinds of aberrations. The 
Mysore case and the Punjab High Court conflict between 
the then Chief Justice and the judges are the obvious ex- 
amples. Even the case of Mr. B.C. Misra can be put in the 
same category. As held by the Court, the conduct of Mr. 
B.C. Misra was highly unbecoming of a lawyer. But the 
lawyer-judge problem is so rampant in every High Court 
that it cannot be said that all the time it is the lawyer who 
is on the wrong side. The court has to look into these af- 
fairs as well because they are more destructive of the 
prestige of the court than some of the publications in the 
press. It is an area which even an illiterate litigant under- 
stands when he engages a lawyer for reasons other than 
his pure merit or when the lawyer tells him that he would 
file the case when he finds an appropriate bench. These 
are the real problems which the apex Court has to tackle. 
They require firmness not only in relation to those who 
are critical of it but also in relation to those who might be 
undermining the system from within. The court rightly re- 
minds us all the time that the prestige and integrity of the 
judicial system has to be preserved if the rule of law is to 
be saved. The fact of the matter is that the survival of the 
entire constitutional system, including the democratic proc- 
ess, is dependent on the survival and integrity of the courts. 
Therefore, no sane person can think of their destruction or 
even of their weakening. But the moot question is whether 
punishing of outspoken critics is the best suited device to 
achieve the objective. The humble submission is that it is 
not. It would lead to widespread resentment which may 
not bode well for the future. Argument has to be met by 
argument and not by contempt notice. Obviously, the court 
cannot enter into a slanging match with the critics. But 
others can, and enthusiastic lawyers, instead of initiating 
contempt proceedings, should come out in the defence of 
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the court. That is the method of democracy and that we 
should observe and preserve. 


Conclusion 

The main burden of the whole essay has been that the fun- 
damental feature of a democracy remains the right of the 
people in being kept informed as to how the different gov- 
erning institutions are exercising their power and 
discharging their responsibilities. This general proposition 
admits of exceptions, but exceptions cannot be allowed to 
become the rule. In this business of keeping the people 
informed the press plays an important role. Even though 
it is owned by private persons, it performs a function of a | 
public character. Therefore, the governing institutions have 
to offer adequate justification if they deny the press access 
to information or prohibit the press from publishing the 
information already in its possession. The modern public 
law value system does not accept the earlier view that a 
governing institution can complain of defamation or as- 
sault on its dignity, nor can it punish the press for 
publishing something which creates disaffection amongst 
the people. Indian law has embraced this new value sys- 
tem in relation to the executive, but appears to be resistant 
to accept the same in relation to the legislature and the 
courts. Special privilege of the legislature in this area is 
defended purely in terms of a technicality by clinging to 
an earlier rather formalistic interpretation of Article 194(3) 
by the Supreme Court.*® However, the special position of 
the courts is defended in terms of principles and constitu- 
tional values. It is said that Article 19(2) expressly 
subordinates the right of expression to the power of courts 
to punish for their contempt. But the Constitution nowhere 
defines contempt and we cannot define this contempt to- 
day in the same way as the British wanted us to understand 
it when they enacted the law of contempt in 1926. The 
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Supreme Court has already taken the initiative to redefine 
the meaning of defamation used in Article 19(2). There is 
no reason why the concept of contempt should be allowed 
to retain an antiquated meaning. Therefore the whole ques- 
tion is not formal but of substantive evaluation and 
judgement. In the paper it has been submitted that the In- 
dian judicial system cannot for long retain the love, 
affection and confidence of the people by making its criti- 
cism risky and costly. When the judiciary has become 
activist and is playing a proactive role in matters of con- 
siderable political significance, its decisions (though not 
the institution) are bound to be controversial. They can be 
criticised not only by lawyers for legal infirmities but also 
by laymen and social activists for wrong policy orienta- 
tion, class bias and many other things. This is a normal 
thing when the decision makers are politicians. There is 
no justification for depriving the people of this privilege 
merely because the decision makers happen to be judges. 
It is not that the criticism shall remain unanswered; there 
are bound to be defenders of the Court as well. According 
to traditional thinking this would amount to dragging the 
judges in political controversy. But in a democracy, poli- 
tics (understood in a broad sense) should not be treated a 
dirty thing. After all, power and accountability go together. 
If the courts are going to exercise power, and that too po- 
litical power, they should not feel disturbed when the critics 
try to exact accountability. It is perhaps a little risky to say 
that the press should also investigate the inner working of 
the judicial system and should have the freedom to pub- 
lish stories about individuals. However, even in these cases 
the answer should be defamation suit and not a contempt 
of court notice. 
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Notes 


As the subsequent discussion makes it clear, our law of 
parliamentary privilege and that of contempt of court are largely 
based on the English Law. English Law itself is a product of long 
history of evolution. The evolution itself has been influenced not 
only by the conditions of time and place, but many accidents of 
history also played, at times, a major role in giving a twist to the 
law. This has been particularly so in the development of the law of 
privileges. Britons themselves are giving a relook to their law and 
in matters where it is still awaiting reform, they are able to take 
care of the infirmities of the law by avoiding its strict and literal 
application. See generally Erstrine May, Parliamentary Practice 23rd 
ed. (London: Butterworths, 2004), Chapters 5-11; C.J. Miller, 
Contempt of Court 3rd ed. (Oxford: Oxford University Press, 2000); 
Rajeev Dhavan, Contempt of Court and the Press (Bombay: N.M. 
Tripathi, 1982) 
(1973) 4 SCC 225 

See Lucas A. Powe Jr., The Fourth Estate and the Constitution (New 
Delhi: East-West Press, 1992) 261. He refers to a speech of Justice 
Potter Stuart at Yale Law School who quoted the above statement 
of Edmund Burke relying on Thomas Carlyle. 

Article 19(1) (a) of the Constitution of India reads: 


. “All Citizens shall have the right to freedom of speech and 


expression”; Clause (2) of the Article provides; 
“Nothing in sub — clause (a) of clause (1) shall affect the operation 
of any existing law, or prevent the state from making any law, in so 


' far as such law imposes reasonable restrictions on the exercise of 


the right conferred by the said sub-clause in the interests of the 
sovereignty and integrity of India, the security of the state, friendly 
relations with foreign states, public order, decency or morality or 
in relation to contempt of court, defamation or incitement to an 
offence”. 

On the contrary the First Amendment of the United States 
Constitution expressly mentions the press. It provides that 
“Congress shall make no law.... Abridging the freedom of speech 
or of the press;....” 

Romesh Thapar v. State of Madras, AIR 1950 SC 124 

S. T. Corporation of India v. C. T.O, AIR 1963 S. C.1811 

In general, the Government has refrained from raising this technical 
objection. But in Bennett Coleman & Company v. Union of India, AIR 
1973 SC 106 the objection was surprisingly raised. However, the 
Court was able to overcome it by pointing out that persons 
associated with the press like its shareholders, editor and publisher 
were Indian citizens. 
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8. The impact of the non - recognition of the institutional character of 
the press is most reflected in decisions like Sakal papers (P) Ltd., v. 
Union of India, AIR 1962 SC 305 and Bennett Coleman & Co. V. Union 
of India supra n.7 where the issue was the alleged problem of 
concentration in print media. In both the cases the Court decked 
the issue and decided on the basis of narrow scope of article 19(2). 
So unmindful was the Court of the real issue that it can be said to 
have been under the spell of classical Diceyan view that in law 
there was no difference between the position of the press and that 
of a letter-writer. See A. V. Dicey, An Introduction to the Study of the 
Law of the Constitution 10th ed. (ELBS ed) (London : Macmillan, 
1968) 249 

9. Rajeev Dhavan, op. cit., takes the view that since Indian press lacks 
any kind of public character, it has not been conceded the 
investigating and censorial power. See. ch. V. 

10. The most cited cases in this respect are: Bennett Coleman & Co. v. 
Union of India op.cit Sakal Papers (P) Ltd. v. Union of India op. cit; 
Express News papers (P) Ltd. v. Union of India AIR 1959 S. C.578 

11. AIR 1982 SC 6 

12. Express News papers (P) Ltd.,v. Union of India (1986) 1 SCC 133 

13. See in this connection the U.S. Supreme Court decision in Branzburg 
v. Hayes 408 U. S.665(1972) and English House of Lords decision in 
British Steel Corporation v. Granada Television (1981) 1 All E. R. 417 
(H.L.) These decisions in substance decide that the press does not 
enjoy any immunity as such; but that it shall not be compelled to 
disclose the source unless the same was really necessary for 
investigation of a crime, to protect national security, to do justice in 
a pending case, or to prevent disorder or crime. In England the 
Contempt of Court Act, 1981 also embodies this very principle. 
In India it is believed that the position is the same, though 
Section 15(2) of the Press Council Act, 1978 gives an immunity 
against disclosure of the source against the Press Council. See D.D. 
Basu, Law of the Press 3rd ed. (New Delhi: Prentice Hall, 1996) 202- 
204. 

14. Regrettably it still remains a debated issue. Jerome A Barron, ‘Access 
to the Press-A New First Amendment Right’, 80 Harvard Law Review 
1641 (1967) was rated as a seminal article when it appeared. But 
the courts have not shown any inclination to interfere with the 
editorial freedom in the matter of deciding what to print and what 
not to print. See Miami Herald publishing Co. v. Tornillo, 418 U.S. 241 
(1974). In the context of electronic media the FCC had a better luck 
in Red Lion Broadcasting Co v. F. C. C. 395 U. S. 367(1969). But see 
CBS v. Democratic National Committee, 412 U. S.94 (1973). See also C. 
Bollinger, Jr., ‘Freedom of the Press and Public Access’; “Toward a 
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1S: 


16. 


17. 


18. 


1g, 


Theory of Partial Regulation of the Mass Media, 75, Michigan Rev. 1 
(1976). 

In India in Life Insurance Corporation v. Manubhai D. Shah (1992) 3 
SCC 637 the Supreme Court has held that the LIC magazine could 
not discriminatingly refuse to print the article containing the view 
point of Manubhai D. Shah on a debated issue. But the case was 
decided under article 14 of the Constitution which prohibits 
discrimination by the State and LIC is definitely State under article 
12 for the purposes of the fundamental rights. However, since there 
has started, of late, a growing movement for horizontal application 
of rights, it is conceivable that the courts may take the view that 
editorial freedom is sacrosanct, but that does not entail the editor 
to act arbitrarily. 

A useful collection is Daniel Freindmann and Daphne Barak — Erez 
(eds) Human Rights in Private Law (Portland Oregon; Hart 
Publishing, 2001) 

See Lucas A. Powe, Jr. op. cit. For a criticism of the right to know 
model see Gerald J. Baldasty and Roger A Simpson, ‘The Seductive 
Right to Know’; ‘How Pessimism Rewrote the First Amendment’, | 
56 Washington L. Rev. 365 (1981). 

See eg. Gajanan Vishweshwar Birijur v. Union of India (1995) 5S. C. C. 
550 

In Sakal Papers (P) Ltd. v. Union of India op. cit., some newspaper 
readers had also joined as petitioners. It appears that this course 
was adopted out of abundant caution. 

Peoples Union for Civil Liberties v. Union, AIR 2003 S. C. 2363. But 
See. Hon. Sir Anthony Mason, ‘The Relationship between Freedom 
of Expression and Freedom of Information’ in Jack Beatson and 
Yonne Cripps ( eds.) Freedom of Expression and Freedom of Information, 
(Oxford 2000)225. See also Eric Barendt, Freedom of Speech (Oxford, 
1985) 81-86. 

W. N. Hohfeld in a path-breaking research article propounded the 
view that the generic word ‘right’ is used in four different senses 
depending on the context. Therefore, for the sake of accuracy he 
suggested four different terms for the four senses in which we often 
use the term right. These (with some subsequent modifications) 
have come to be known respectively as claim, liberty, power and 
immunity. 

See his ‘Some Fundamental Legal Conceptions as applied in Judicial 
Reasoning’, 26 Yale L. Jour. 710(1917) 

Article 19 rights in their nature are liberty rights in that sense and 
the right holder does not have any claim against others that they 
do something to make his right effective. Our Supreme Court 
decision from that point of view expands the meaning of article 
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19(1) rights as to include both liberty rights and claim rights. 

See Satwant Singh v. A. P. O. New Delhi, AIR 1967 SC 1836. In 
Unnikrishnan v. State of A.P. (1933) 1 SCC 645 the Supreme Court 
held that Article 21 also comprised right to education which in its 
nature is a claim right. 

Romesh Thapar v. State of Madras, op. cit; Sakal Papers (P) Ltd. v. 
Union of India, op. cit., Bennett Coleman & Co. v. Union of India op. 
cit. 

See Jamuna Prasad v. Lacchhi Ram AIR 1952 SC 686; M.H. 
Devendrappa v. Karnataka Small Scale Industries Development 
Corporation, AIR 1998 SC 1064. 

op. cit. 

Representative character of government and separation of judicial 
power have been pressed for deriving rights by implication. The 
two most cited cases are Nationwide News Pty. Ltd. v. Wills, 177 C. 
L.R. I (1992) and Australia Capital Television Pty. v. Commonwealth 
177 C. L.R 106 (1992). See George Williams, Human Rights under the 
Australian Constitution (Melbourne: Oxford University Press, 1999) 
Chapters 7, 8 and 9) ? 

In Keshavanand Bharati v. State of Kerala op. cit., the Supreme Court 
used structure to read certain limitations on the amending power. 
Thereafter, the Court has used certain inherent features of the 
Constitution to declare some laws as arbitrary under Article 14; eg; 
see Shrilekha Vidyarthi v. State of U.P. (1991) 1 SCC 212; Central Inland 
Water Transport Corporation v. Brojo Nath Ganguly (1986) 3 SCC 156. 
Some of the earlier pronouncements are: State of U.P. v. Raj Narain, 
AIR 1975 SC 865; Dinesh Trivedi v. Union of India (1997) 4 SCC 306 
In the United States these two tests have been applied at different 
times. The bad tendency test would allow a speech to be proscribed 
because it has a tendency to produce an illegal action, even though 
the possibility might be remote. For this reason, it has been 
nicknamed as killing the snake in the egg theory also. Many of the 
cases decided by the United States Supreme Court after the first 
world war reflected the application of his principle. The clear and 
present danger test is associated with the name of Holmes J. who 
can be said to be its progenitor. It has many versions; but all of 
them have one common element that the danger to the protected 
interest must be sufficiently probable and proximate. In Schenick v. 
United States, 247 U. S. 47, 52 (1919) Holmes J. said “The question 
in every case is whether the words used are used in such 
circumstances and are of such a nature as to create a clear and 
present danger that they will bring about the substantive evils that 
congress has a right to prevent”. For a very brief discussion see 
Lawrence H. Tribe, American Constitutional Law, 2nd ed (Mineola, 
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New York; The Foundation Press, 1988) 841-849. See also Gunther, 
‘Learned Hand and the Origins of Modern First Amendment 
Doctrine: Some Fragments of History’, 27 Stanford L Rev. 719 (1975). 
See Santosh Singh v. Dethi Administration, AIR 1973 SC 1091; Babulal 
Parate v. State of Maharashtra, AIR 1961 SC 884 

See Thomas I. Emerson, The System of Freedom of Expression ( New 
York: Random House, 1970) Ch. V. 

376 U. S.254 (1964) See Henry Halven, Jr., The New York Times Case: 
A Note on the Central Meaning of the First Amendment, 1964 Supreme 
Court Rev. 191(1964) 

376 U. S.254, 270 (1964) 

(1886) 16 Cox 355; For a concise, but good, discussion, see also 
Harry Street, Freedom, the individual and the Law, 3rd ed. (Penguin 
Books 1975- Ch.8 

Section 124A of the Indian Penal Code reads: “Whoever by words, 
either spoken or written, by signs, or by visible representation, or 
otherwise, brings or attempts to bring into hatred or contempt or 
excites or attempts to excite disaffection towards the government 
established by law in India, shall be punished with imprisonment 
for life, to which fine may be added, or with imprisonment which 
may extend to three years, to which fine may be added, or with 
fine. | 

Explanation 1: The expression disaffection includes disloyalty and 
all feelings of enemity. 

Explanation 2: Comments expressing disapprobation of the 
measures of the Government with a view to obtain their alteration 
by lawful means, without exciting or attempting to excite hatred, 
contempt or disaffection, do not constitute an offence under this 
section. 

Explanation 3: Comments expressing disapprobation of the 
administrative or other action of the Government without exciting 
or attempting to excite hatred, contempt or disaffection do not 
constitute an offence under this section. 

AIR 1962 SC 955 

AIR 1957 SC 650 

AIR 1957 SC 896 

AIR 1960 SC 633 

395 U. S. 444, 447 (1969) 

(1994) 6 SCC 632 

(1993) A. C. 534 

376 U. S. 254 (1964) 

Since Articles 105 and 194 are identical, I reproduce below only the 
text of article 194. As originally enacted, it read: 

“1) subject to the provisions of this Constitution and to the rules 


128 COURTS LEGISLATURES MEDIA FREEDOM 


and standing orders regulating the procedure of the Legislature, 
there shall be freedom of speech in the Legislature of every state. 

2) No member of the Legislature of a state shall be liable to any 
proceedings in any court in respect of anything said or any vote 
given by him in the Legislature or any committee thereof, and no 
person shall be so liable in respect of the publication by or under 
the authority of a House of such a Legislature of any report, paper, 
votes or proceedings. 

3) In other respects, the powers, privileges and immunities of a 
House of the Legislature of a state, and of the members and the 
committees of a House of such legislature, shall be such as may 
from time to time be defined by the legislature by law, and, until so 
defined, shall, be those of the House of Commons of the Parliament 
of the United Kingdom, and of its members and committees at the 
commencement of this Constitution. 

4) The provisions of Clauses (1) (2) and (3) shall apply in relation 
to persons who by virtue of this Constitution have the right to speak 
in, and otherwise to take part in the proceedings of a House of the 
Legislature of a state or any committee thereof as they apply in 
relation to members of that Legislature.” 

The following (3) was substituted by Section 34 of the Constitution 
42nd Amendment Act, 1976 in place of Clause(3): 

“(3) In other respects, the powers, privileges and immunities of a 
House of Legislature of a state, and of the members and the 
Committees of a House of such Legislature, shall be those of that 
house and of its members and committees at the commencement of 
Section 34 of the Constitution (42"*Amendment) Act, 1976, and as 
may be evolved by such House of the Legislature of a State, so far 
as may be, in accordance with those of the House of the People, 
and of its members and committees where such House is the 
Legislative Assembly and in accordance with those of the Council 
of States, and of its members and committees where such house is 
the Legislative Council.” 

Section 26 of the Constitution 44th Amendment Act 1978 brought 
about another change and the clause as it stands today reads: 

“(3) In other respects, the powers, privileges and immunities of a 
House of the legislature of a state, and of the members and the 
committees of a House of such Legislature shall be such as may 
from time to time be defined by the Legislature by law, and until so 
defined, shall be those of that House and of its members and 
committees immediately before coming into force of Section 26 of 
the Constitution 44 Amendment Act, 1978”. 

When we compare the present Clause (3) with Clause (3) as 
originally enacted, we find that the change is purely cosmetic. 
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Reference to the British House of Commons is omitted; still the 
position remains the same. 

Article 361A reads: | 

1) No person shall be liable to any proceedings, civil or criminal, in 
any court in respect of the publication in a newspaper of a 
substantially true report of.any proceedings of either House of 


yy 


The proviso excepts the publication of the proceedings of a secret 
sitting of a House. Clause (2) extends the protection to broadcasts 
and the explanation defines newspaper so as to include a news 
agency. 

Gogendragadkar C.J. in his majority opinion in Powers, Privileges 
and Immunities of the State Legislature, Re. AIR 1965 SC 745 has 
alluded to this fact. 

Erskine May, op.cit. at p.199 mentions the case of A.v. the United 
Kingdom which was decided by the European Court of Human 
Rights [2002(35373/ 977] where immunity granted to the speeches 
made in the House was challenged for violation of Article 6 of the 
European Convention of Human Rights. The European Court did 
not accept the contention. But the point is that even in the context 
of U.K., privileges are subjected to scrutiny on the touchstone of 
human rights. 

See n. 42; the Constitution 44° Amendment Act omitted that part 
of Constitution 42nd Amendment Act which talked of evolution of 
privileges. It appears that it was done partly for the reason that the 
State Legislatures were required to follow the precedents of the 
Houses of parliament and, may be, for reasons of some 
misapprehension as well. But one thing is definite. Privileges, 
irrespective of the fact whether they are product of legislation, or 
they are borrowed from the United Kingdom or they gradually 
evolve, have to be in harmony with the rest of the Constitution and 
they are bound to take colour from the evolving constitutional ethos 
of the nation. And in the absence of consensus, any conflict has to 
be resolved by the judiciary. One cannot take exception to the idea 
of evolution as such because it is the essence and truth of life. It is 
equally true of institutions and their practices. Even if one takes a 
formalistic approach to everything, quite often the formal legislation 
enacted to effect changes is merely a formal expression of a 
consensus which has evolved over a period of time. 

AIR 1959 SC 395 

See Erstine May op.cit chapters 8 and 9. This statement is important: 
“The power to punish for contempt has been judicially considered 
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to be inherent in each House of Parliament not as a necessary 
incident of the authority and functions of a legislature, (as migh’ 
be argued in respect of certain privileges) but by virtue of thei 
descent from the undivided High Court of Parliament and in righ 
of the lex et consuetudo parliamenti, Pp.75-76 

48. (1839)9A&E1 

49. (1840) 11 A & E 273 

50. (1839)9A&E1 

51. D.L. Keir & F.H. Lawson, Cases in Constitutional Law, 6th ed. (Indiar 
reprint) (Delhi Universal, acide PIT Oe also Erstine May, op.cit 
ch.11. 3 

52. AIR 1965 S. C.745 

53. H.M. Seervai, Constitutional Law of India: Vol. 2, 4th ed. (Bombay 
Tripathi, 1993) ch. 20.94 at pp. 2191-92 — 

54. See. H.M. Seervai, Constitutional Law of India vol1, 4th ed. (Bombay 
Tripathi 1991 389-399; Anil Kumar Rai, Concept of State anc 
Fundamental Rights ( Delhi: Deep & Deep,1996) ch.5 
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AIR 1994 SC 268; In re: Presidential Reference, AIR 1999 S.C. 1 

and the fiasco of the impeachment of Justice V. Ramaswami of the 
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Constitutional Law of India vol.3, 4th ed. (Bombay, Tripathi, 1996 

2697-2970. 

56. For a critical, though brief, discussion see Lawrence H. Tribe 
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The prevailing situation can be gauged from the way the media 
extensively published both the prosecution and defence versions 
of the Shankararaman murder case in which Kanchi 
Shankaracharya is an accused. 
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In R. Rajagopal v. State of Tamilnadu (1994) 6 SCC 632 B.P. Jeevan 
Reddy, J. clearly held two things: (1) that there cannot be defamation 
of a governmental institution, and (2) that individual governmental 
functionaries can recover damages only if they prove that the 
defendant knew that the statement was false or that he did not 
care to know whether it was true or false. For the first proposition 
he relied on the House of Lords decision in Derbyshire County Council 
v. Times Newspapers Ltd. (1993) A. C. 534) and for the second he 
relied on the U. S. Supreme court decision in New York Times 
Company v. Sullivan (376 U. S. 254 (1964) Obviously it is the American 
Supreme Court decision that is of crucial importance because this 
decision had some impact on the decision in Derbyshire County 
Council Case as well. It has already been pointed out that Brennan 
J. in Sullivan Case was influenced by the policy consideration that 
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in a democracy discussion on public issues should be uninhibited 
and robust. Indeed Reddy J. himself in Rajgopal Case has observed 
(p.648). 

Over the last few decades press and electronic media have emerged 
as major factors in our nation’s life. They are still expanding and in 
the process becoming more-inquisitive. Our system of government 
demands ~ as do the systems of government of the United States of 
America and United Kingdom - constant vigilance over exercise of 
governmental power by the press and the media among others. It 
is essential for a good government. 

But he without enough justification excludes the judiciary and the 
legislature in the matter of its privileges. The one justification that 
he gives is that public awareness in our country is perhaps not the 
same as in USA and UK. It is a puzzle as to how the awareness 
level is relevant in relation to two institutions and not in relation to 
the third. 

98. The reference is to the majority decision delivered by S.R. Das, C.J. 
in MSM. Sharma v. Shri Krishna Simha AIR 1959 SC 395. 

99. See Rajeev Dhavan op. cit. Ch. III. He quotes Kelkar who while 
commenting on the bill which became Contempt of Court Act of 
1926, likened the contempt power being conferred on the courts 
with the offence of sedition. 


THE MEDIA UNDER PRESSURE 


B.R.RBHASKAR 


One day in April 2005, media persons received similar ad- 
vice from the Speaker of the Lok Sabha and two judges of 
the Supreme Court. The common burden of their homilies 
was the need to protect the constitutional institutions over 
which they preside. Opening an orientation programme 
for reporters covering Parliament, Speaker Somnath 
Chatterjee said, “If Parliament and its members are con- 
stantly portrayed in a negative light, it will harm not just 
the individuals and the institution but parliamentary de- 
mocracy as such.”’ Delivering the judgment in an appeal, 
Justice Y.K. Sabharwal and Justice Tarun Chatterjee of the 
Supreme Court observed that “wild allegation that judici- 
ary has no guts, no honesty and is not powerful enough to 
punish wealthy people” would bring the administration 
of justice into ridicule and disrepute.’ 

The separate but simultaneous admonition by these 
constitutional functionaries must be viewed in the context 
of a change in the equation between the media and the 
limbs of the state. In nearly six decades of freedom, the 
media has travelled a long way from being an acquiescent 
ally of constitutional institutions to a dubious, occasional — 
adversary. “AUB 

In a way, the press is called upon to play two contra- 
dictory roles. On the one hand, it is acclaimed as “the fourth 
estate,” a term that implicitly grants it the status of a sharer 
of power. On the other, it is hailed as “the eyes and ears of 
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the society,” a term that places it squarely beside those who 
fall outside the charmed circle of power-wielders. Playing 
both roles at once is no easy task. Often media persons 
and institutions, individually and collectively, play one role 
or the other, as is deemed necessary in the circumstances. 
In doing so, they come under pressure from one quarter or 
another from time to time. This is an occupational hazard 
they have to live with. 

To have a proper understanding of the media as it 
stands today, and the pressures on it, it is necessary to trace 
the course of its evolution. The process needs to be exam- 
ined in the context of the mutual relations of the 
constitutional institutions as also the media’s relations with 
each of them. 

The print medium in the country has a tradition that 
goes back two centuries. The colonial era saw the press 
playing its separate roles as an ally of the administration 
and as an adversary, sometimes skilfully, sometimes clum- 
sily. At the dawn of the 20th century two streams were 
clearly in evidence: the Indian-owned newspapers, which 
their British-owned counterparts dubbed as the “native 
press”, and the British-owned newspapers, which their lo- 
cal counterparts called the “Anglo-Indian press”. While the 
former sought to advance the cause of Indian nationalism, 
carefully negotiating their way around repressive laws, the 
latter backed the colonial interests. When World War II 
broke out, the colonial administration imposed press cen- 
sorship. Some nationalist newspapers were either closed 
down by the administration or chose to suspend publica- 
tion rather than submit to restrictions. The older 
newspapers of the nationalist stream, which had grown 
large and had much to lose by adopting an uncompromis- 
ing attitude, softened their anti-establishment stance. M. 
Chalapathi Rau, who worked with one such paper after 
the British closed down The National Herald, which was 


THE MEDIA UNDER PRESSURE 133 


founded by Jawaharlal Nehru, later summed up his expe- 
rience in these words: “I had been like a refugee for two 
terms with a leading newspaper, The Hindustan Times in 
Delhi; free to write what I felt but not as strongly as I felt 
and not free to shape its content. Big business and the spirit 
of freedom were powerfully ranged against each other.” 

The two streams came together in the All-India News- 
paper Editors’ Conference, which worked in close 
cooperation with the administration. As the war ended and 
the British packed their bags, foreigners unloaded their 
shares in newspaper companies and the “Anglo-Indians” 
ended up as adjuncts of industrial empires. For all practi- 
cal purposes, there was now only one stream, and the cosy 
relationship that the press had established with the au- 
thorities during the war remained. The hangover of 
wartime regulations and the strident calls for national unity 
in the face of the communal division created conditions 
conducive to continued acquiescence. 

The nature of the changes that occurred in the limbs 
of the state in the wake of the peaceful transfer of power 
from British to Indian hands merits attention here. The Ex- 
ecutive was now presided over by a political establishment 
that was dominated by the leaders of the freedom move- 
ment. Like the Executive, the Legislature, too, was 
dominated by freedom fighters. Thanks to the Congress 
decision to induct into the administration some who had 
served the colonial administration, both the Executive and 
the Legislature had a sprinkling of men of experience who 
were not part of the freedom movement. The rest of the 
establishment was unchanged. Officials of the colonial ad- 
ministration who went to sleep on the night of August 14, 
1947, woke up the next morning as officials of free India. 
Likewise, judges of British and princely India woke up as 
judges of free India. Since the Constitution was still in the 
making, the laws enacted by the previous regime were in 
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force: the country functioned under the legal framework 
of the colonial period. 

Only when the Constitution came into force on Janu- 
ary 26, 1950 did India acquire a new legal framework. Even 
at that stage, all colonial laws were intact except insofar as 
its provisions were inconsistent with those of the Consti- 
tution. 

The Constituent Assembly debates made it clear that 
the founding fathers of the republic envisaged a system of 
mutual checks and balances by the limbs of the state. The 
Constitution made no mention of the Press. Some mem- 
bers of the Constituent Assembly had noted the absence 
of any reference to freedom of the press in the fundamen- 
tal rights chapter, which spelled out various kinds of 
freedom. Dr. B. R. Ambedkar, who had headed the draft- 
ing committee, defended the omission, saying, “The editor 
of a press is merely exercising the right of expression and 
therefore no special mention of the freedom of press is 
necessary.”* There were stray calls for a specific guarantee 
of press freedom in the Constitution, but they did not de- 
velop into a strong demand. 

In the United States, too, the Constitution had not 
mentioned freedom of the press in the beginning. How- 
ever, as several federating states refused to ratify the 
Constitution unless it included a bill of rights mentioning, 
among other things, freedom of the press, the Congress 
quickly remedied the situation. It recognised the Press as 
a free institution, and by the very first amendment to the 
Constitution incorporated in it a clause that forbids legis- 
lation to abridge the freedom of the press. In India, the 
concept of freedom of the press received constitutional 
sanction indirectly when the Supreme Court endorsed the 
view that it is a part of the freedom of speech and expres- 
sion enshrined in Article 19. 

In the early days of the Constitution the Judiciary was 
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repeated! cal-4 upon to adjudicate on the conflicting de- 


mands of lom on the one hand and state security 
on the othe the first cases to come before it related 
to the ban o. roads, a pro-CPI journal, by the Madras 


government unuer the pre-Constitution Public Safety Act. 
The court upheld the contention of its publisher, Romesh 
Thapar, that the law invoked by the state was unconstitu- 
tional and that the ban on the journal unsustainable.’ In 
another case® decided around the same time the 
Supreme Court struck down the East Punjab Public Safety 
Act of 1949 and ruled that pre-censorship imposed on a 
publication under that law infringed Article 19(1)(a). The 
government responded by amending the Constitution. 

While the USA, by the first constitutional amendment, | 
barred legislation to curtail press freedom, India, by the 
first amendment, allowed legislation to curtail press free- 
dom. The amendment to Article 19 empowered the 
government to place reasonable restrictions on freedom of 
speech and expression on three additional grounds, namely 
friendly relations with foreign states, public order and in- 
citement to an offence, besides security of the state. Neither 
the Press nor the public raised any strong objection to the 
change. The country was willing to accept such restrictions 
in the charged atmosphere created by the post-Partition 
communal riots and the violent campaigns of the Com- 
munist Party of India. 

After Parliament amended the Constitution to accom- 
modate the Executive’s stand on public order, the Judiciary 
readily accepted the state’s restrictive demands. In cases 
that came before it subsequently, the Supreme Court up- 
held government measures against newspapers. In 1957, | 
it upheld the Punjab government’s order imposing 
pre-censorship on Pratap, an Urdu daily, even when it 
found that the law invoked by the authorities was not 
designed to directly maintain the public order or protect 
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the general public against any particular evil.’ 

A system of mutual checks and balances can work well 
only when all the institutions involved are of equal strength 
and have equal respect for one another. When one is 
stronger than the others and is inclined to assert its 
strength, the balance is bound to shift in its favour. In the 
early years of Independence, the Executive enjoyed con- 
siderable public esteem, perhaps more than the other 
institutions, thanks to the larger-than-life image of its top 
leaders as heroes of the freedom struggle. However, both 
the Executive and the Legislature were eager to uphold 
the prestige of the Judiciary. The Supreme Court verdicts 
that prompted the Centre to move the first amendment to 
the Constitution included judgments that invalidated res- 
ervation for socially and educationally backward classes 
in Madras on the ground that it involved discrimination 
on the basis of caste. The following exchanges? that oc- 
curred in the Lok Sabha when Dr. Ambedkar moved the 
amending bill show how keen everyone was to avoid any- 
thing that may reflect even remotely on the honour of the 
Judiciary. 


The Minister of Law (Dr. B. R. Ambedkar): .....With all respect 
to the judges of the Supreme Court I cannot help saying 
that I find this judgment to be utterly unsatisfactory. 

Shri Naziruddin Ahmad (West Bengal): Sir, on a point of order. 
Is it in order for any Member to express disrespect to the 
highest judiciary in the land? It is the custom in Parlia- 
ment not to speak disparagingly about the courts. 

Dr. Ambedkar: There is no disparagement of the learned Judges 
at all. 

Mr. Speaker: | myself felt that the word should not have been 
used but I think what the Hon. Law Minister meant was 
that judgment was unsatisfactory from the point of view 
of what the Government proposed to do. 
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Dr. Ambedkar: The judgment does not appear to be in conso- 
nance with the articles of the Constitution. That is my 
point. | 

Mr. Speaker: 1 am afraid the Hon. Minister will not be in order 
to pass any such strictures on any judgment expressed 
by the Supreme Court. _ 

Dr. Ambedkar: | am very sorry. 

Mr. Speaker: | was thinking whether what he expressed was 
not capable of a different interpretation viz. that the judge- 
ment was unsatisfactory from the point of view of what 
the Government proposed to do. 

The Minister of Home Affairs (Shri Rajagopalachari): Will the Hon. 
Speaker forgive my intervention? I think really what the 
Hon. Law Minister meant is that a doubt has arisen on 
account of the judgment. 

Mr. Speaker: Let us now proceed. 


The extreme solicitude of the Executive and the Leg- 
islature for the Judiciary reflected in these exchanges was 
characteristic of the high regard in which the three limbs 
held each other at the time. The three also took care to 
respect one another’s authority. The Judiciary, in exercise 
of its power to issue writs, intervened whenever it found 
that the Executive had acted arbitrarily. As the sole au- 
thority to interpret the Constitution, it struck down laws 
passed by the Legislature whenever it found them to be 
beyond its competence. Sometimes the Executive and the 
Legislature, unable to accept the Judiciary’s interpretation, 
amended the laws concerned or the Constitution itself to 
tide over its objections. On such occasions the Judiciary 
gracefully accepted the situation. In two judgments,’ sepa- 
rated by a decade and a half, the Supreme Court held that 
Parliament enjoyed unfettered right to amend the Consti- 
tution. Reflecting on the Judiciary’s role vis-a-vis the 
Executive in this period, an observer characterised it later 
as an era of subservience." This was followed by a period 
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of assertion, which lasted from the time of the Golaknath 
case (1967) to that of the Kesavanand Bharati case (1973). 
Thereafter the Executive struck back, leading to a period 
of conflict. 

The terms the observer used to denote the various 
stages may be questioned, but we can broadly accept divi- 
sion of the period in terms of the relationship between the 
Executive and the Legislature on the one hand and the Ju- 
diciary on the other. Also, taking the story forward, we 
can see the emergence of an era of judicial supremacy as 
well. A survey of the relationship of the Press with the 
constitutional institutions will reveal similar progression 
from subservience to assertion and struggle. 

Judicial assertion coincided with a weakening of the 
Executive and the Legislature. By the mid-1960s the politi- 
cal mantle had passed on to a new generation, which did 
not command the same popular appeal as the one before. 
The General Election of 1967 spelled the end of one-party 
domination of Parliament and the State legislatures. It was 
at this stage that the Supreme Court, departing from the 
stand it had taken previously, laid down in the Golaknath 
case that Parliament’s power to amend the Constitution 
was not unlimited. That judgment placed the Fundamen- 
tal Rights chapter outside Parliament’s amending power. 
India’s decisive victory in the 1971 war with Pakistan and 
the remarkable showing of the Congress in the Lok Sabha 
election the same year and State Assembly elections the 
following year helped Indira Gandhi to recoup some of 
the Executive’s strength. It was at this stage that the Su- 
preme Court, in deciding the Kesavanand Bharati case, 
retreated from the Golaknath position. It conceded Parlia- 
ment the right to amend every part of the Constitution but 
stipulated that this power must be exercised in such a way 
that its basic features are not altered. Mrs. Gandhi wanted 
to get the Judiciary to go back to the pre-Golaknath 
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position but gave up the effort realizing that conditions 
were not favourable to achieve her objective. 

As freedom of the press is but a part of freedom of 
expression, it follows that newspapers in India do not en- 
joy any freedom other than what is available to individual 
citizens. Under the Constitution, all freedoms are subject 
to reasonable restrictions, and the Press has reconciled it- 
self to legal curbs imposed by the Centre and the States 
from time to time. If the initial period was one of subservi- 
ence for the Judiciary, it was even more so for the Press. 
Inured to years of restraint reinforced by wartime regula- 
tions, newspapers were in no mood to explore the limits 
of their freedom. The large newspapers, owned by big busi- 
ness houses, certainly had differences with the government, 
which, in the mid-1950s, declared a socialistic pattern of 
society as its goal. However, in voicing their reservations, 
they refrained from adopting an overt adversarial position. 
Often their criticism reflected specific interests of the own- 
ers. Thus The Times of India campaigned vigorously for a 
ban on cow slaughter, a theme that had caught the fancy 
of its new owner, Ramakrishna Dalmia. The Hindu, whose 
proprietors had no links with industry but owned farm- 
lands, was critical of proposals to abolish landlordism. 
Ramnath Goenka, who was fully engrossed in the task of 
extending the Indian Express chain and acquiring real es- 
tate in the name of the newspaper, was not a foe of the 
government at this stage. On the contrary he was a part of 
the political establishment as a Congress member of the 
Lok Sabha, elected from Tamil Nadu. It was in his Chennai 
premises that the party’s regional unit set up the reception 
committee for the session at Avadi, which formally adopted 
the socialist goal. 

Not that the Press was uncritical. It was just that the 
Big Business press took care not to tread on the toes of the 
authorities. If anyone donned the role of the adversary, it 
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was the small newspapers with limited reach. Even they 
targeted only the Executive. The Legislature and the Judi- 
ciary remained secure behind the protective walls of 
privileges and contempt. 

The so-called period of judicial assertion was a period 
of media assertion too. A section of the Press shed its do- 
cility and came forward to take on the administration. 
Leading the brigade was The Indian Express. Goenka was 
now a Jan Sangh member of the Lok Sabha from Madhya 
Pradesh. 

By 1975 the Executive was in deep trouble. The spread 
of Jayaprakash Narayan’s movement in Bihar and Gujarat 
and Opposition campaigns elsewhere suggested that Indira 
Gandhi's 1971 mandate had run out. The Allahabad High 
Court judgment setting aside her election on grounds of 
corrupt practice delivered the coup de grace. With only Par- 
liament firmly on her side, she fought back, bending every 
rule in the book in the process. All it got her was time. 
When she called fresh elections to regain legitimacy, the 
electorate threw out her Emergency establishment lock, 
stock and barrel. 

Some judges did stand up, but as an institution the 
Judiciary lived merrily with the Emergency. So did the 
Press. When the regime gave newspapers the option of sub- 
mitting material for censorship or censoring them on their 
own on the basis of the guidelines issued by it, they chose 
the former course. The Editor of The Indian Express, who 
was willing to exercise his own judgment, was able to carry 
many reports for which others did not have the stomach. 
When censorship was imposed the paper’s Editor, S. 
Mulgaokar, had written to the Information and Broadcast- 
ing Minister a letter seeking certain clarifications. The 
minister wrote back saying censorship was not intended 
to shut out criticism but to keep out material that might 
threaten the internal security. While stepping down under 
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pressure from the government’s cohorts, Mulgaokar passed 
on the minister’s letter to his successor, V. K. Narasimhan, 
who used the leeway it provided to the paper’s advan- 
tage. | | 

After the Emergency nightmare, both the Judiciary and 
the Press were determined to resist any fresh onslaught by 
the Executive. Their subsequent conduct was marked by 
greater assertiveness than before. As persistent graft 
charges sullied the image of the Executive, and the courts 
demonstrated the ability to provide relief against Execu- 
tive caprice and arbitrariness, the Judiciary went up in the 
public’s esteem. The Press, too, gained increased recogni- 
tion. | 

Rajiv Gandhi as Prime Minister and Jagannath Mishra 
as Chief Minister of Bihar wanted to enact legislation to’ 
keep troublesome newspapers in check. The idea met with 
such strong opposition that they had to abandon the move. 
The legislation they contemplated was actually modelled 
on a law which was in force in Tamil Nadu since the 1950s. . 
Ironically, the working journalists’ movement had actively 
supported Chief Minister K. Kamaraj when he enacted that 
law with a view to curbing the sensationalist tendencies 
of a section of the Tamil newspapers. With the Emergency 
experience behind them, neither the Press nor the public 
was willing to accept a law that would give the authorities 
the power to place curbs on newspapers. 

With the arrival of television and online journalism, 
the media scene underwent a sea change. Most institutions 
consciously chose the entertainment path, severely limit- 
ing the possibilities before them. However, some boldly 
struck out along new paths under young media persons, 
who, though lacking in professional experience, were hap- 
pily free from the tradition of subservience. As they 
enlarged their area of interest, the Judiciary, too, came un- 
der media scrutiny. 
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Viewed against this background, the Tamil Nadu As- 
sembly’s unsuccessful attempt to jail the Editor and some 
senior officials of The Hindu for alleged breach of its privi- 
leges and the Karnataka high court’s initiation of contempt 
proceedings against some newspapers for reporting an al- 
leged incident involving some judges can be seen as 
episodes in an ongoing struggle between the media and 
constitutional functionaries. 

Privileges fall in a grey area. While giving Parliament 
and the State legislatures the right to define their privi- 
leges, the Constitution provided that until this was done 
they would have the same privileges and immunities as 
the British House of Commons had at the time India be- 
came independent. Thus, with a stroke of the pen, 
legislators in India acquired all the privileges and 
immunities that parliamentarians in Britain had won 
through centuries of struggle in which a monarch was ex- 
ecuted and several detractors, including judges, were jailed. 
Subsequently Parliament dropped the references to Com- 
mons in the relevant articles. Since neither Parliament nor 
any State legislature has defined their privileges by law, 
the transitory provisions of the Constitution still hold the 
ground. 

In 1954, the Press Commission headed by Justice G. S. 
Rajadhyaksha had recommended the codification of legis- 
lative privileges so that the Press knew what exactly they 
were. Lok Sabha Speaker G. V. Mavlankar opposed the sug- 
gestion. Addressing the Speakers’ conference at Rajkot the 
following year, he said, “The Press Commission consid- 
ered this matter purely from the point of view of the 
Press....Any codification is more likely to harm the pres- 
tige and sovereignty of the legislature without any benefit 
being conferred on the Press.” He had expressed himself 
against codification even earlier. Addressing the 1949 
Speakers’ conference, he had said, “In the present set-up, 
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any attempt at legislation will very probably curtail our 
privileges.”"! In these speeches, Mavlankar came close to 
spelling out the reason why members of Parliament and 
State legislatures are reluctant to define privileges by law. 
Since all laws are subject to judicial review, definition of 
privileges in the manner envisaged by the Constitution will 
give the Judiciary the last word on the subject. The power 
to punish for contempt of the house and breach of its privi- 
leges will then cease to be a part of the powers inherent in 
its sovereignty. 

Judicial pronouncements have already placed the leg- 
islature’s power to punish for breach of privileges on a 
different footing from that of the higher courts to punish 
for contempt. In the Searchlight case, the Supreme Court 
ruled that privileges under Articles 105(3) and 194(3) are 
constitutional laws and not ordinary laws. It added that 
any law to define privileges under those articles would be 
an ordinary law subject to Article 13 and the court could 
go into its validity.’* After the Golaknath judgment, Par- 
liament does not have the option to avoid judicial review 
of privileges by incorporating a definition in the Constitu- 
tion itself.’. In that judgment the Supreme Court held that 
any law to amend the Constitution was be an ordinary 

law and the courts were competent to look into its valid- 
‘ity. 

In contrast, beginning from 1954, the Supreme Court 
has stated on several occasions that the power of the higher 
courts to punish for contempt is an inherent power, which 
is independent of the statutory law relating to contempt. 
Since the Constitution recognizes such power, it partakes 
the character of constitutional power and no law made by 
Legislature can take it away.'* In more than one judgment, 
the court has traced the roots of this power to the colonial 
days.” Interestingly, the Privy Council decision cited by 
the Supreme Court in this connection relates to a case 
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involving a weekly newspaper. In 1883, the Calcutta High 
Court had convicted nationalist leader Surendranath 
Banerjee of contempt and sentenced him to two months’ 
imprisonment for publishing an article that cast aspersions 
on a judge in the weekly owned and edited by him. In 
turning down his appeal, the Privy Council said that by 
common law every court of record was the sole and exclu- 
sive judge of what amounts to a contempt of court. 

The Constitution does not specifically grant legisla- 
tive bodies the power to punish for contempt. However, 
on the strength of the British tradition, which the Consti- 
tution invoked expressly earlier and still invokes indirectly, 
they have assumed that they possess such power and that 
it is, in fact, the keystone privileges. But the courts have 
taken a much narrower view of the scope of the constitu- 
tional bar on judicial scrutiny of legislative proceedings. 
In their zeal to prevent the judiciary from prying into the 
way they conduct their affairs, the presiding officers have 
steadfastly refused to entertain any notice or summons 
from even the highest court of the land. 

In 1964, the Centre had intervened to avert a direct 
confrontation between the legislature and the judiciary in 
Uttar Pradesh. Angered by the high court’s decision to 
grant bail to a person whom the House had jailed for con- 
tempt, the Speaker issued warrants to arrest and produce 
before the House two judges of the Lucknow bench, who 
had heard the matter, as also the lawyer who had appeared 
before it for the petitioner. The two judges fled to Allahabad 
where they filed writ petitions in the main court challeng- 
ing the Speaker’s action. All available judges of the high 
court, numbering 28, sat together and took up the peti- 
tions of the brother-judges. They ordered stay of execution 
of the warrants issued by the Speaker. 

In constituting what was perhaps the largest bench 
ever to sit to deal with the matter, in effect, the Judiciary 
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acted like a trade union of judges rather than as a court. 
The intention was evidently to send a message to the leg- 
islature that it would have to spare the two judges or haul 
up the whole lot of them. The Centre defused the situation 
by moving for a Presidential reference seeking the Supreme 
Court’s advisory opinion on the relative powers of the two 
institutions. 

After protracted hearing, a seven-judge bench opined 
that while the courts could not interfere with the legisla- 
ture’s sphere, they had the power to determine what were 
the privileges of the House of Commons, which were pre- 
served by the Constitution, and whether they were 
consistent with the constitutional provisions. It also took 


the opportunity to give a good chit to the legislatures. “Dur- _ 


ing the fourteen years that the Constitution has been in 
operation,” it said, “the legislatures have not done any- 
thing to justify the view that they do not deserve to be 
trusted with power. In a modern state it is often necessary 
for the good of the country that parallel powers should 
exist in different authorities. It is not inevitable that such 
powers will clash.”"° 

The Supreme Court’s attempt to harmonize the pow- 
ers of the Legislature and the Judiciary did not settle the 
issue. Courts continued to send notices to legislatures and 
_ the presiding officers continued to ignore them. However, 
judicial perseverance appears to be eroding legislative re- 
sistance slowly but surely. On one occasion the apex court 
was able to secure the presence of a Speaker, who had been 
cited for contempt. How the breakthrough was achieved 
makes an interesting story. 

The anti-defection law of 1985 had laid dana that the 
Speaker’s decision on defection was final and no court had 
_ jurisdiction in respect of any matter connected with it. 
However, the Supreme Court, which entertained a peti- 
tion from Manipur, held that while the Speaker, acting as 
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such, was beyond the court’s jurisdiction, in deciding the 
issue of disqualification of a member he was acting as a 
statutory authority and his decision was, therefore, sub- 
ject to judicial review. On that basis, it set aside Speaker 
H. Borobabu Singh’s order disqualifying I. Manilal Singh, 
a member of the State Assembly. Borobabu Singh refused 
to honour the judgment. Manilal Singh then initiated ac- 
tion against him for contempt of court. Borobabu Singh 
repeatedly ignored the court’s summons, and the Centre 
pleaded inability to secure his presence. On March 23, 1993, 
the recalcitrant Speaker made a surprise appearance in 
court. He offered no apology but the court was pleased 
enough to drop the proceedings against him without im- 
posing any punishment.”” 

While the resolution of the Manipur standoff is to be 
welcomed, information that has come to light about the 
circumstances surrounding Borobabu Singh’s court appear- 
ance raises serious questions of propriety. Although in the 
open court the Centre had pleaded helplessness in the mat- 
ter, a Central agency is reported to have played a crucial 
role behind the scenes to secure his court appearance. 

For long the press did not come into conflict with the 
Judiciary. The reason was that it did not generally concern 
itself with the affairs of the Judiciary as much as it did 
with those of the Executive and the Legislature. In the ab- 
sence of any systematic study, the extent to which fear of 
likely contempt action persuaded the media to confine it- 
self to the strait and narrow path of reporting open 
proceedings can only be speculated upon. The experience 
of the Delhi fortnightly Wah India, the video magazine 
Kalachakra and the Karnataka newspapers shows that the 
judiciary will not countenance anything, which, in its view, 
detracts from its prestige. 

In April 2001 Wah India published a progress card, 
which rated judges of the Delhi High Court on the basis of 
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their personal integrity, understanding of law, quality of 
judgments delivered, knowledge of basic law, receptive- 
ness of arguments and punctuality, as evaluated by about 
50 senior lawyers. The legal establishment was not amused. 
The Bar Council of India cited its editor and others for con- 
tempt. A five-judge bench immediately directed the police 
to seize all unsold copies of the publication and issued an 
omnibus ban on the publication of “any article, newsletter 
or any material which tends to lower the authority, dig- 
nity and prestige of the members of the judiciary”. It also 
prohibited publication of the proceedings of the case. 
The court was not impressed by the journal’s argu- 
ment that it was only doing what journals in some western 
countries had done. It also did not attach much impor- 
tance to the fact that most of the 31 judges who were 
evaluated in the journal’s report had received upwards of 
30 marks out of the maximum of 60. Only a few had fared 
poorly. Apparently the court was scandalised by the sug- 
gestion that any lawyer could consider any judge less than 
100% honest. Chief Justice Arijit Pasayat reportedly re- 
marked during the hearing: “Judges may be wrong, but 
you cannot question the credibility of the judiciary.” 
Kalachakra attracted adverse attention with a report 
that alleged that a judge of the Jammu and Kashmir High 
Court had helped some relatives of Supreme Court Chief 
Justice A. S. Anand to get favourable decisions. 
Disconcertingly, the Judiciary has a tradition of resort- 
ing to methods that betray lack of transparency to preserve 
its credibility. Nehru once had to deal with the case of the 
chief justice of a high court who had allegedly made a false 
age declaration. He consulted the then Chief Justice of the 
Supreme Court, P. B. Gajendragadkar, and the Attorney- 
General, M. C. Setalvad, on the issue. While Setalvad 
suggested the chief justice’s removal by impeachment, 
Gajendragadkar wanted him to be allowed to go quietly. 
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Nehru accepted Gajendragadkar’s advice, and the matter 
was settled away from public gaze. In his autobiography, 
Setalvad remarks that Gajendragadkar had “carried his zeal 
(to safeguard the fair name of the higher judiciary) to ex- 
tremes in apprehension that the exposure of a corrupt 
member of the higher judiciary might adversely affect the 
entire administration of justice.”” 

Over the past 50 years the courts have convicted sev- 
eral important personalities on charges of criminal 
contempt of court. In the 1950s, West Bengal Chief Minis- 
ter P. C. Ghosh was held guilty after he had defended a 
government action with regard to food rationing in a broad- 
cast while the high court was considering a petition on the 
subject. In the 1960s, CPI (M) leader and former Kerala 
Chief Minister E.M.S. Namboodiripad was convicted for 
commenting on the class character of judges. In 2002, writer 
Arundhati Roy and social activist Medha Patkar were 
found guilty for having led a demonstration outside the 
Supreme Court. In March 2005, the West Bengal Left Front 
Chairman and CPI (M) Politbureau member Biman Bose 
was convicted for making certain remarks against a high 
court judge, who had issued orders against daytime ral- 
lies in Kolkata. The punishments awarded were mild, but 
lesser persons may well feel intimidated by the courts’ ac- 
tion against VIPs and that may inhibit them from exercising 
the freedom of speech and expression. Such a situation will 
negate the Supreme Court’s own ruling that there need be 
no bar on intellectual debate merely because the courts are 
seized of a matter. 

The first major instance in which a legislative body in 
the country punished a journalist for breach of its privi- 
leges occurred in 1961 when the Lok Sabha summoned and 
reprimanded R. K. Karanjia, Editor of Blitz. The weekly 
had published a critical report on the Opposition leader J. 
B. Kripalani, headlined “The Kripaloony impeachment”. 
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The privileges committee found it libellous. Karanjia ap- 
peared before the bar of the House and received the 
reprimand in dignified silence. The Speaker told him: “As 
editor, you had a high responsibility to exercise utmost 
caution and discretion in commenting on the speech and 
conduct of an honourable MP in his capacity as such mem- 
ber. Yet, you published words calculated to bring him 
‘odium, contempt and ridicule’. This offence of yours was 
further aggravated by the type of explanations you chose 
to give to the committee of privileges.” | 

Ten years later, the Kerala Assembly similarly repri- 
manded the editor of a Malayalam daily for an editorial 
critical of the Speaker. The privileges committee of the 
House said the editorial contained imputations of partial- 
ity and its tenor and content cast serious reflections on the 
Speaker.” 

Karanjia was an ardent supporter of Nehru when the 
Lok Sabha summoned for breach of privileges, and 
Kripalani was a known Nehru-baiter. Evidently, partisan 
considerations did not weigh with the House or the privi- 
leges committee. The same cannot be said of the Andhra 
Pradesh Legislative Council’s handling of a privilege is- 
sue against Ramoji Rao, Editor of Eenadu, a Telugu daily, 
22 years later. The cause of action was a report in the pa- 
per about an uproar in the House of Elders. It appeared 
under a headline that suggested that the Elders were quar- 
relsome. Ramoji Rao was known to be quite close to Chief 
Minister N. T. Rama Rao, who had Jed the newly formed 
Telugu Desam party to power in the State. The opposition 
Congress party dominated the Legislative Council. 

Unlike Karanjia, who submitted to the Lok Sabha, 
Ramoji Rao approached the Supreme Court and obtained 
a stay of the Council Chairman’s directive to the police to 
arrest him. The issue resolved itself in unusual circum- 
stances. Lok Sabha Speaker Balram Jhakar reportedly 
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persuaded the Council Chairman to go easy, pending con- 
sideration of the issues involved by a committee of 
presiding officers. No one ever heard of the committee later. 
Rama Rao abolished the Council, and the privilege issue 
died with the house. 

In 1992, Leader of the House V. R. Nedunchezhiyan 
told the Tamil Nadu Assembly that Parliament had initi- 
ated 55 cases against the press till then for breach of 
privileges. As he spoke, the State police were chasing 
Illustrated Weekly of India Special Correspondent K.P. Sunil 
in pursuance of a warrant issued by the Speaker. He had 
cited statistics relating to Parliament to justify the Assem- 
bly’s record in the matter of privilege action, which is one 
of the worst. Both Sunil and S. Selvam, Editor of Murasoli, 
were before the Supreme Court about the same time. In 
Sunil’s case, the privileges committee had acted on a House 
of Commons precedent of 1701! The court granted his 
prayer for stay of arrest warrant. Selvam was held guilty 
of publishing expunged remarks. The court asked him if 
he was willing to tender an apology to the Assembly, after 
which it would request the Speaker to condone the breach. 
His counsel maintained that he had not committed any 
breach of privileges. Thereupon the court dismissed the 
petition. Subsequently, police arrested Selvam and pro- 
duced him before the Speaker. 

Murasoli, official organ of the DMK, has figured in 
privilege cases more than once under AIADMK rule. This 
points to the possibility of political partisanship on the part 
of the paper or the legislative majority or both. The day 
the Speaker issued warrants for the arrest of the Editor, 
the Executive Editor and others of The Hindu he took simi- 
lar action against the Editor of Murasoli and a DMK MLA 
also. While the journalists went into hiding, the MLA was 
arrested and sent to jail. If the House had acted against 
Murasoli alone, the matter would not have attracted 
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attention nationwide. In wielding the hatchet against a re- 
spected institution like The Hindu and in attempting to 
chase its senior personnel beyond the State’s borders, the 
house invited enormous adverse publicity. By organizing 
a powerful campaign through other media besides his own 
newspaper, Editor-in-Chief N. Ram made The Hindu’s cause 
that of the entire media and, indeed, of the nation. Many 
saw the situation as one in which an Assembly, which prob- 
ably does not stand high among legislative institutions in 
terms of parliamentary traditions, was seeking to victim- 
ize a newspaper, which certainly stands tall among 
institutions of its kind. | 

The judiciary having entered the picture, can be ex- 
pected to delineate the areas of privilege over a period. — 
However, legislatures and the press will do well to ponder 
over the issues involved and make the necessary correc- 
tions in their approach. From Bihar to Kerala, Speakers 
have denied press pass to reporters because they or their 
papers incurred their displeasure. The Bihar Assembly has 
invoked privileges not only to protect MLAs but also their 
relatives.” Legislatures need to appreciate that privileges 
are meant to serve the limited purpose of enabling them 
to discharge their functions without let or hindrance. 

Media institutions, on their part, must recognize that 
they have to exercise their freedom within the bounds of 
sound professionalism. The Blitz’s coinage to lampoon 
Kripalani clearly was not in good taste. At least one of The 
Hindu reports that enraged Chief Minister J. Jayalalithaa 
was an unprofessional and unHindulike piece strewn with 
needless pejoratives. To the extent that professional weak- 
nesses are contributing to conflicts with centres of power 
the media must seriously consider measures to strengthen 
professionalism. The absence of professional bodies or 
institutions equipped to study the working of the media 
on a continuing basis is a major drawback that calls for 
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urgent remedy. At least large media institutions must think 
of appointing ombudsmen to monitor their performance 
regularly and to look into public’s grievances against them. 
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CONTEMPT, PRIVILEGES AND PRESS FREEDOM* 


K.N. HARI KUMAR 


Through the years 2002 and 2003, the issue of press free- 
dom as also other freedoms, individual rights and 
democracy assumed new significance and urgency in the 
context of two important developments. They are the ini- 
tiation of contempt proceedings by the courts against a very | 
wide section of the national press in the Mysore judges 


* This is a substantially revised version of a talk given at the National 
Institute of Advanced Studies, Bangalore, on 17 December 2003. 
My interest on this topic was first stimulated by an invitation to 
participate in a panel discussion on contempt of court and the press 
in the context of the Mysore Judges case at a very worried Karnatak 
University Journalism Students’ Association in April 2003. Next, I 
was invited to another panel discussion on Privileges of the 
Legislature and the Press in relation to The Hindu case in November 
2003 at the Advocates’ Association of the Karnataka High Court. 
On 7th August 2004, I made a presentation of this paper to the 
Editors Guild of India in New Delhi. On 25-27 February 2005 I was 
given an opportunity to present it at the Refresher Course on Court- 
Media Relations in Advancing the Cause of Justice at the National 
Judicial Academy, Bhopal. I wish to thank these organisations and 
their office bearers for inviting me to these very stimulating 
discussions from which I benefited a great deal. Further, I wish to 
thank Prof. Uday Raj Rai of the National Law School of India who 
introduced me to Contempt law and discussed two earlier versions 
of this article with me, Justice Malimath who spent considerable 
time with me explaining his stand on the contempt of court issue, 
and Prof. Sabyasachi Bhattacharya for his insightful comments. 
Needless to add, none of them are responsible for any of the 
arguments and interpretations herein which are solely my 


responsibility. 
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sex scandal and the judgement of the privileges commit- 
tee of the Tamil Nadu Assembly against The Hindu. 

The basic facts in both the cases are simple and well 
known. 


Contempt of Court—the Mysore Judges Case 

In the Mysore judges sex scandal, after weeks of reporting 
in the press and subsequent public scandal, the courts ini- 
tiated a series of actions beginning with the transfer of the 
concerned judges to faraway states, which aroused further 
controversy and protests there. Subsequently, after con- 
ducting an internal, confidential enquiry whose report has 
never been disclosed, they initiated contempt proceedings 
in December 2002 against a very wide cross-section of the 
national English and regional Indian language press. 


Privileges of the Legislatures—the Tamil Nadu Assem- 
bly against The Hindu 

In the privileges case of the Tamil Nadu Assembly against 
The Hindu, taking offence at certain reports about and a 
subsequent editorial on the proceedings in the Assembly 
in the newspaper, the privileges committee of the Assem- 
bly, after a rather summary procedure, punished five 
journalists including the publisher and issued arrest war- 
rants against them. The police took very swift action to 
nab the journalists, further reinforcing the impression of 
vindictiveness and oppression. As a national protest against 
the judgement and police action snowballed, the journal- 
ists evaded arrest and appealed to the Supreme Court 
which stayed the judgement and any actions thereon. 


Sociological Approach 

This article attempts to analyse these developments and 
the legal, political and constitutional questions they give 
rise to from a sociological—historical sociology, political 
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sociology or sociology of law—standpoint as different from 
the moral and/or formalistic standpoint of the traditional 
legal or constitutional scholar. This is because in the present 
situation the latter approach has clear limitations both as a 
method of diagnosis as well as in its suggestions for a cure. 
In the sociological approach, the attempt is to relate the 
law to the society in which it arises and operates, and to 
examine its social basis and context. Further, it will try to 
examine the social forces that influence the evolution of 
the law and, conversely, the impact of the law on society. 

The traditional moral-formal approach proceeds on the 
basis of first principles by discussing the nature of the law 
in general and in particular, the intentions of the founding 
fathers and lawmakers, legal precedents, due process, the » 
opinions of eminent judges and authorities, etc. And on 
that basis, the legal-constitutional experts prescribe the 
correct approach which the concerned persons—lawmak- 
ers, judges, press, citizens, etc.—should adopt. The 
implication being that if the concerned persons act “as per 
the law” then the rule of law will prevail and democracy 
and civilised life will be protected and all will be well. 
Such an approach is perfectly justified and legitimate 
within its own terms. (However, it may not be out of place 
to point out here that some political analysts have sug- 
gested that Indian legal experts and political scientists have 
idealised the British constitutional and political experience. 
The have mistaken the ideals in the works of great authori- 
ties like Maitland, Anson, Dicey, Kier and Lawson, for the 
reality which has been as murky and driven by self-inter- 
est as in any other country). But, to return to the argument, 
what if the concerned persons, especially those in power 
and authority, do not act as they should? What if, for a 
diversity of reasons, they interpret the law differently and 
choose to act differently? 

Such a situation may arise under two social conditions 
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which are distinct even if they can also be found together. 
The first is where the social and political context in which 
the legal-constitutional framework operates, is different 
from the country of its origin. Our society and political 
experience is markedly different from that of the constitu- 
tional mother country, Britain. There the law and its 
interpretation can take the social reality for granted, at least 
to an extent. But in a very different society like India, it 
becomes absolutely essential to examine how that frame- 
work operates and is operated by individuals and groups. 
To look at the shell and confuse it with the substance is to 
fall into the trap of political formalism. And, second, it may 
arise in a context, like contemporary India, where modern 
political institutions are of relatively recent origin and/or 
in a state of flux, and/or their role and legitimacy is in 
question. In other words, in situations of conflict and cri- 
sis. Again, in societies, like the United Kingdom, which 
have had very long periods of settled consensus on basic 
social and political issues and consequent stability, funda- 
mental questions of interpretation of law and the 
Constitution rarely arise. In fact, in many of the advanced 
Anglo-Saxon democracies, over the last century and more, 
major controversies and clashes over judgements regard- 
ing contempt of court and privileges of the legislators have 
rarely occurred. | 

In the context of contemporary India, the modern le- 
gal-constitutional framework is of relatively recent origin. 
Further, from the mid-1960s onwards, that is, initially from 
the last days of Jawaharlal Nehru’s Prime Ministership to 
the emergence of Indira Gandhi as pre-eminent leader in 
1971, and more clearly and definitively, after the Emer- 
gency—the polity has increasingly been in a state of flux, 
even if it has not yet reached the point of crisis and break- 
down. It is hardly surprising that in such a situation, there 
is a return to fundamentals. Thus, the questions arise 
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insistently—what is the function of the provisions of con- 
tempt of court and privileges of legislatures? How did they 
arise historically and why? Do we still need them today? 
If yes, then in what form should they be retained? Why 
not do away with them altogether? Are they a requirement 
for or a threat to democracy, democratic institutions and 
way of life, and under what conditions and interpretations? 
And so on. 

It is the argument of this article that, in such a situa- 
tion it will be more fruitful if the enquiry into these issues 
has a social and historical dimension. And, consequently, 
we pose the questions in the following manner: What his- 
torical situations and social forces led to the institution of 
these two provisions? What factors have shaped their de- © 
velopment over the centuries in different societies? How 
have they been worked on by different social actors in In- 
dia since Independence? What have been the ideas and 
attitudes, the interests and motivations, the agendas and 
actions of the different social actors individually and within 
the different institutions in relation to these provisions? 
Why did the different social actors act as they did and what 
can be done to take them act differently? Finally and more 
broadly, how can we build, organise and sustain a demo- 
cratic, humane and civilised society? The attempt to answer 
these questions may suggest some ways to protect not only 
freedoms and rights but also the institutions and function- 
ing of democracy. It may, also, provide some guidelines 
for political action. 


Similarities and Differences 

But, what justification can there be in bringing together 
and dealing simultaneously with two very different insti- 
tutions—the legislature and the judiciary—and 
provisions—contempt of court and privileges of legisla- 
tures? Are not the basic substance, constitution, functions, 
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purposes, procedures, roles, modes of operation of these 
two provisions and institutions very different? Are not the 
attitudes, motivations, personalities, etc. of the individu- 
als in these two institutions also very different? Besides 
the threats they can potentially pose to press and other 
freedoms and rights, what common ground is there be- 
tween these two provisions? 

To start with the differences. The legislatures are sup- 
posed to make the law and the judiciary to ensure its 
implementation. The judiciary consists of persons gener- 
ally of higher education and integrity with knowledge of 
the law and training in its procedures, interpretation and 
implementation, whereas the legislatures are manned by 
persons with lesser education and integrity, who often have 
very little technical expertise in and appreciation of the 
finer points of judicial processes. In our country today, the 
differences are even greater. Hence, the legislators with 
their bullying and bulldozing methods are seen as threats 
to the rule of law, freedom and human rights, democracy 
and the civilised life, whereas judges are perceived to be 
trained in, committed to and defending them under very 
difficult circumstances. Besides, privileges are supposed 
to be essential for the legislatures to carry out their duties, 
whereas contempt is largely said to be for implementing 
judicial decisions. 

As far as similarities are concerned, both these legal 
provisions are, strictly speaking, seen to be prior to or be- 
yond the law. Both relate to and regulate the legitimacy, 
authority and power of the respective institutions in rela- 
tion to each other and the society at large. In both there is 
a radical departure from one of the most fundamental prin- 
ciples of modern law and due process in that in both the 
accuser, judge and executor are necessarily one and the 
same person(s) and institution. Another departure is that 
both are not codified on the argument that to do so would 
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be to limit their scope and operation and, hence, the pow- 
ers and authority of the respective institutions, in some 
way. As a consequence, in both the scope for discretion 
and arbitrariness is immense, some would argue unlim- 
ited. And in this respect also they go against another 
important principle of modern law, which emphasises the 
need for rules as a check against the tyranny of individual 
rulers/administrators and even judges. It may be relevant 
to recall here the famous line from Edward Gibbon’s De- 
cline and Fall of the Roman Empire, “the discretion of the 
judge is the first engine of tyranny.” 

However, many legal and Constitutional scholars ar- 
gue that both in this very form are absolutely necessary 
for the very survival of rule of law and democratic institu- 
tions. In both there is the transition from the realm of law 
to the realm of politics as such, to the foundations or pre- 
suppositions of the law and the polity. Or rather, both 
provisions can be said to lie in the grey, ambiguous area 
between law and politics, or where the law ends and poli- 
tics begins. Unsurprisingly, in times of conflict and crisis, 
in both these areas the fault lines in the polity and society 

become visible. Consequently, they are the arena where 
_ the tensions and clashes of the different social groups and 
_ Institutions are played out. 

some other special features of each of these provisions 
are worth nothing. It is argued, and not only by legisla- 
tors, that privileges should not be subject not merely to 
the courts but also the Constitution, since they em- 
body the principle of the supremacy of Parliament and 
other legislative bodies as representatives of the people. 
The courts, on the contrary, have often argued that privi- 
leges and the legislatures are subject to the Constitution 
and, therefore, to the courts. And, hence, they are 
justiciable. Either way, the issue is not just one of princi- 
ple, but who has precedence and power, and to what extent, 
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over whom, etc. in the society. 

In contempt proceedings, it is purely the discretion of 
the court what to take cognizance of, what to do about it, 
how to go about establishing it and what punishment to 
award. Contempt law is said to be “sui juris” and admits 
of no “justification”. “Sui juris” means that the court sets 
it own procedure, which cannot be questioned on the ba- 
sis of the usual judicial criteria like precedence, etc. (It 
cannot be questioned, for example, why similar action has 
not been taken in other similar cases, or on others in the 
same situation. In the Mysore Judges case, for example, 
the omission of The Hindu even if only for tactical rea- 
sons, not to take on all at one time, is perfectly acceptable 
within the framework of contempt law. This is because 
contempt law deals with authority and power, not with 
justice as such). “Admits of no justification” means that 
“truth is not a defence.” Besides, the procedure is described 
as “summary,” that is, the procedures of the Criminal Pro- 
cedure Code are not applicable. It must, however, be 
pointed out that it is criminal contempt rather than civil 
contempt which is more problematic and controversial. 
Hence, in summary, it can be said that both these provi- 
sions, which are deemed essential to any constitutional 
democracy, have in themselves the immense potential for 
undermining that very democracy. And in this contradic- 
tory, double-edged nature lies the conundrum. 


The Political Context 

Examining the status of these provisions in the context of 
post-Independence India, some observations can be made, 
some hypotheses hazarded, if only to suggest fruitful lines 
of enquiry. On the issue of privileges, the first major case 
of conflict between the legislature and the courts—between 
the UP Assembly and the High Court—occurred in early 
1964. These were the last twilight days of Prime Minister 
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of Jawarharlal Nehru’s rule. In the case of contempt of 
court, it is with the Supreme Court proceedings and judge- 
ments in the Sham Lal and S. Mulgaokar cases in 1978 that 
the issue became important. This was in the post-Emer- - 
gency period after the massive electoral defeat of Mrs. 
Indira Gandhi and the uncertain rule of the coalition gov- 
ernment led by the Janata party at the Centre. (It may be 
noted in passing that in all the three instances, the final 
results remained inconclusive, which has remained a con- 
tinuing feature in such cases to this day. In the case of the 
UP Assembly, the Supreme Court majority judgment in the 
Presidential reference was rejected by the Assembly). In 
the following decades, controversies and confrontations on 
these issues have been legion. 

Can we not see the period from the mid-1960s onwards 
as one of declining legitimacy and increasing uncertainty 
in the political sphere? And a situation in which things 
were increasingly in a state of flux? The reasons can be 
analysed in terms of two distinct but mutually interacting, 
overlapping trends. To start with, there was the declining - 
legitimacy of the political establishment from the mid-1960s _ 
onwards which was the result of the failure of the leader- 
ship to deliver on the promises in the post-Independence 
period and the disappointed hopes of the citizens for a 
better livelihood. This had expressed itself not only in po-. 
litical defeats of the Congress party and its leaders in the 
second half of the 1960s, but also in increasingly wide- 
spread anti-government and, even, anti-State agitations and 
movements in the 70s and 80s. Another trend was the in- 
creasing social tensions and conflicts between different 
social groups—along class, caste, linguistic, religions or 
many other ethnic lines—in the society. This was probably 
the result of the aggressive assertion of different commu- 
nities along caste, linguistic and religious lines arising out 
of self-confidence which arose from the new prosperity, 
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among the educated and propertied classes, a consequence 
of the economic development in the post-Independence 
period. “A million mutinies” is how V.S. Naipaul has char- 
acterised this phenomenon. 

The decline in the quality of political leadership may 
also have been responsible for this state of things. It can 
probably be characterised as a time when Indian society 
was becoming increasingly less governable. There was for 
some time the domineering leadership of Mrs. Indira Gan- 
dhi who not only successfully mobilised the people with 
populist socialist slogans, but also managed to keep things 
under control, to a certain extent, with a firm hand. But it 
was not adequate to mobilise a broad societal consensus 
on socio-economic and political issues and direct policy 
firmly to give the people a better future. In fact, though 
the decline of a unified central authority had started from 
the last days of Nehru’s Prime Ministership, the very 
marked acceleration of this trend can be observed only in 
the aftermath of the Emergency. 

Hence, it can be argued that conditions were such as 
to make it increasingly difficult to contain and resolve con- 
flicts within the framework of democratic norms and 
procedures and the Constitution. Consequently, tensions 
and jockeying for power between and inside the different 
institutions in the society—the legislatures at the states and 
Central levels, the executive, the bureaucracy, the judici- 
ary, the press—increased substantially. More than was 
normal in any functioning democracy. The issues of con- 
tempt and privileges were two overlapping arenas where 
some of these tensions and conflicts were played out. 

Another important factor that needs to be considered 
is the private sector oriented economic reforms which were 
first initiated after Indira Gandhi returned to power in 1980, 
further pushed strongly after Rajiv Gandhi came to power 
in 1985 and, finally, given a very radical direction from 
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1991 onwards under the Prime Ministership of Narasimha 
Rao with Manmohan Singh as Finance Minister. These re- 
forms were meant to address the many diverse factors 
constraining rapid economic development. It was 
percieved that one of the reasons for the slow pace of eco- 
nomic development was the failure to enforce discipline 
and increase productivity in the workplace, allegedly be- 
cause of militant unionism in the industrial sector. This 
was seen as a result not merely of the relatively labour- 
friendly laws and civil liberties enjoyed by the Indian 
people, but also of the various pro-labour judgements of 
the courts. The inability of the politicians in a democratic 
framework to resist the pressures of the workers and un- 
ions was seen to be another factor encouraging this state 
of affairs. Further, the involvement of the citizenry in po- 
litical discussion and activities was seen to be undermining 
not merely the discipline of workforce and increasing so- 
cial and political tensions between classes, castes, linguistic 
and religious groups, etc, but also adversely affecting the 
authority of the state and its ability to enforce. How all 
this affects the issues of contempt and privileges and the 
relations between the respective institutions and also the 
public will now be taken up for consideration. 


The Judiciary 
In relation to the different judgments handed down by the 
judiciary, the question can be asked, how are we sure that 
they are not to be attributed merely to opinions of the in- 
dividual judges but rather to the judiciary as a whole? 
The response is that when there is an observable trend 
across a number of cases and over a specific period, then a 
sociological and historical interpretation becomes inevita- 
ble. 

Looking at the issue of contempt of court in relation to 
the press, H.M. Seervai in his classic work, Constitutional 
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Law of India, says, “In earlier editions of this book the 
difference between the American and the Indian law as to 
contempt of court vis-a-vis freedom of speech was dis- 
cussed with reference to decided cases, but it was not felt 
necessary to deal with the law of contempt as such. The 
judgments of the Supreme court in In re Sham Lal and In 
re S. Mulgaokar make it necessary to do so....” In the sub- 
sequent pages, Seervai passionately argues against what 
he sees a tendency in the post-1978 period of individual 
judges towards a more severe interpretation of Contempt 
Law in relation to the press. And contrasts it with the much 
more liberal and lenient interpretation from the late 19th 
Century onwards and even more so in recent decades in 
~ advanced democracies like the UK, Australia, not to speak 
of the US. Further, he points out that, in the last fifty years 
or so, the courts and Parliament in those countries have 
largely ruled on the side of the rights of the individual 
and democratic freedoms. 

Even though Mr. Seervai himself does not broach a 
sociological interpretation, yet his observations could serve 
as a starting point of just such an interpretation. Then ques- 
tions can be posed, what led the different judges to depart 
from their earlier approach and interpret the law in such a 
fashion during this period? And more so, in stark contrast 
to the trend in democracies worldwide? It is the argument 
here that it is not possible to answer these questions un- 
less we adopt a sociological approach. Seen historically, 
this can be seen as a time when the judiciary saw itself as 
being called to-respond to the political situation described 
above. And in order to fill what was perceived as a politi- 
cal vacuum, it responded vigorously by judicial activism. 
This can be formulated as follows: in a situation where it 
. was perceived that the political elite has failed the nation, 
the judges of the Supreme Court saw it as. their responsi- 
bility to fight for democratic freedoms and rights, for 
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Constitutional norms and procedures, for the eradication 
of social evils, to champion the cause of the oppressed and 
the victimised, and to ensure good governance. But for the 
enforcement of their decisions and judgements they had 
no other weapon than contempt of court. 

It was probably inevitable that in such a situation the 
judiciary should have an ambivalent attitude in relation to 
the press. On the one hand, it needed the press to provide 
popular support and legitimacy for its intervention and 
decisions, especially so when it was asserting itself against 
the politicians in the legislatures and government and the 
bureaucracy. On the other, the press was too independent 
and unpredictable. Occasionally it could be critical of the 
judiciary and their decisions and actions. It could also be 
vulnerable to other pressures and inducements from com- 
peting institutions. And so the judiciary had to go beyond 
flattery and try to subdue and control it, if only for mobi- 
lising national support for the judges’ agenda and actions. 

This ambivalence is reflected not merely in the ulti- 
mately inconclusive nature of the judgments in the Sham 
Lal and Mulgaokar cases, but also in Krishna lyer’s long- 
winded but also self-admittedly inconclusive dissenting 
judgment in one of them. The contempt of court proceed- 
ings against the press in the Mysore Judges sex scandal - 
case is the latest in the series of such proceedings over the 
last two and a half decades. What is unprecedented in this 
case is the ambitious sweep of taking on, not just one or 
two journalists or publications at atime, but a very large 
section of the national English and regional Kannada press 
simultaneously. (The Hindu is the only major relevant news- 
paper that has been omitted, possibly for tactical reasons.) 

It may be mentioned in passing that the Mysore Judges 
case is based on an outdated interpretation of contempt as 
scandalisation of the judiciary even if the reporting is based 
on facts. Scandalisation is interpreted as anything that 
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reduces the respect of the people for the judiciary and, 
hence, its legitimacy and effectiveness. But this view is 
outdated because in the twentieth century Western democ- 
racies such an interpretation has been discarded in favour 
of the truth, however unpleasant, as something that should 
be brought to public view precisely in order to strengthen 
the institution of the judiciary. But it has been felt, even by 
the framers of the Constitution, that, in a newly independ- 
ent country where democratic institutions had yet to take 
deep roots, failure to respect the judiciary, public criticism 
and attacks and any public controversy and scandal in re- 
lation to it would adversely affect its standing in the society. 
For an activist judiciary, public respect and legitimacy are 
even more important to implement its agenda. 

Further, an activist judiciary as it takes on the role of 
governance comes face to face with opposition from those 
who disagree with, and those who are affected adversely 
by, its decisions. In the normal democratic process these 
individuals and groups voice their concern and act through 
public meetings, the press and mass media, public dem- 
onstrations and institutions like the legislatures. This leads 
to a process of negotiation through which some kind of 
understanding and compromise, which takes into account 
different points of view and interests, is arrived at. But the 
judiciary treats any such dissent and opposition as con- 
tempt, as something that has to be suppressed. This can be 
seen in the proceedings against the activists in the Narmada 
dam case and the consequent judgment against and sen- 
tencing of the writer and activist, Arundhati Roy. To its 
eternal shame, the press, except for the passing routine 
editorial, failed to read the writing on the wall and rise to 
the concerted defence of these activists. It failed to under- 
stand that the judiciary in this activism, however 
well-meaning, was increasingly and necessarily perhaps 
becoming a threat to press and other freedoms and the 
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democratic mode of functioning. 

In the case of privileges of the legislature, the basis of 
the courts intervention has been the defence of due proc- 
ess and fundamental rights under the Constitution. 
However, it is instructive to note that in the key 1964 privi- 
leges case of the UP Assembly, the Supreme Court ruled 
that fundamental rights to personal liberty (Article 21), free- 
dom from arbitrary arrest (Article 22) and to move the 
Supreme Court to enforce fundamental rights (Article 32) 
prevail over privileges, but deliberately chose not to pro- 
nounce on the fundamental right to freedom of speech and 
expression [Article 19(1)(a)] in this regard. In an earlier 
key Searchlight case of 1958, the Supreme Court ruled that 
the privileges of the legislatures override the fundamental | 
right to freedom of speech and expression and press free- 
dom. It even went so far as to hold that the legislatures 
had the privilege to prevent the publication of “even a true 
and faithful report of the debates or proceedings that take 
place within the House.”’ 

On the other hand, their failure, with very rare excep- 
tions, to take on and bring to book any of the major 
politicians by invoking contempt shows the limitations of 
the judiciary’s determination to pursue the rule of law and, 
ultimately, its power in the current situation. The laxity 
and failure of the same judiciary, which has been so active 
in pursuing contempt cases against the press and indi- 
vidual citizens and even on occasions individual senior 
civil servants, in pursuing similar cases against powerful 
politicians has been effectively brought out by constitu- 
tional lawyer and commentator, A.G. Noorani. In this 
context, he cites the attacks on the judiciary and Supreme 
Court by P. Shiva Shankar and Mohammed Yunus, the then 
UP Chief Minister Kalyan Singh’s failure to prevent con- 
struction at the Babri site at Ayodhya in the face of court 
orders in July 1992 and his complicity in the demolition of 
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the Babri mosque in December of that year.* Many other 
examples can be cited, most notably corruption cases 
against Jayalalitha and Lalu Prasad, contempt case against 
S.M. Krishna, among others. 

The reasons for this are not far to seek. The judiciary 
cannot take on the elected representatives of the people 
because, whatever their character or misdeeds, they have 
popular support. So to confront them would be to con- 
front their mass base. In order to be able to that successfully, 
the judiciary will need greater popular support and legiti- 
macy. For which again it requires the support of the press. 


The Press 

From the very start, the press enthusiastically and almost 
completely supported the role of the activist judiciary in 
the post-Emergency period. Even earlier, it had defended 
the independence of the judiciary against the attacks of 
Indira Gandhi and her henchmen in their call for a “com- 
mitted judiciary” in the early 70’s. It had interpreted this 
call as a call rather for a subservient judiciary. Even on the 
privileges issues, it has consistently supported the judici- 
ary against the legislatures. 

But, today, in the face of the sweeping nature of the con- 
tempt case against them in the Mysore judges scandal, 
journalists are beginning to worry about what they can and 
cannot report and comment in relation to the judiciary and 
its pronouncements and judgements. Indeed, they have pa- 
thetically appealed to the executive to protect them against 
the contempt proceedings in the Mysore judges case. Yes, 
they have approached the very same politicians against 
whom they have been going hammer and tongs on issue 
after issue for the last three decades. Are they ruing their 
unreserved support to the judiciary against the powerful. 
politicians on all those issues for all those years resisting 
temptations and at considerable risk to themselves? 


CONTEMPT, PRIVILEGES AND PRESS FREEDOM 171 


The support the press has given the judiciary before 
and during its activist role is probably reflective of the es- 
sentially urban middle and upper, propertied class 
character of its professionals, ownership and readership. 
With the rise of Mrs. Indira Gandhi's variety of mass poli- 
tics from 1969 and, more so, from 1971 onwards, these social 
classes were not merely excluded from direct political 
power but also persons from other hitherto excluded so- 
cial classes and groups were brought into positions of 
influence and power. At the same time the government's 
policies were to an extent oriented towards these neglected 
sections. In such a context, the press in tune with its social 
character was largely alienated from the national political 
process and, hence, found itself more in tune with the out- — 
look, values and interests of the judiciary, who were largely 
from the urban middle class themselves and imbued with 
its values. But behind the honeymoon, there was always 
the lingering anxiety about contempt. 

The executive, that is the politicians in power and the 
bureaucracy, is probably not too unhappy at the present 
plight of the press. Serves you right for unconditionally sup- 
porting the judiciary on virtually all occasions and attacking 
us day in and day out, they must be feeling. They will be 
only too happy to offer some support to the press in its hour 
of distress, in expectation of some return goodwill and fa- 
vours doubtless. It can hardly be an accident that after the 
appeal of the press to the executive for protection against 
the contempt proceedings in the Mysore Judges scandal case, 
the executive has initiated the process of amending the con- 
tempt law to allow truth as a defence. 

On the other hand, the executive may not be too un- 
happy that the judiciary may be achieving some limited 
success in directly controlling the press by frightening it 
into submission. This is what the executive also has, been 
attempting intermittently over the years, but has been 
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constrained by a variety of factors. It is not merely that 
politicians have much lesser credibility and respect among 
the public than the judges, but their attempts at direct con- 
trol and suppression have been very crude and blatant. 
The fate of the Tamil Nadu Assembly’s latest attempt is 
not likely to be very different to that of Rajiv Gandhi's 
defamation bill. And the reasons are similar. The press has 
put up a united and determined resistance, and the public 
rallied behind the press. 

For the judiciary, however, there is another dilemma. 
If it pressures the press too much, it may be handing over 
an influential ally into the welcoming arms of its adver- 
sary. In the case of privileges of the legislature, the courts 
have been successfully coming to the rescue of the jour- 
nalists and the individual citizen against attacks by the 
politicians, even if to a limited extent. In addition to rein- 
ing in the politicians and restricting their direct control of 
the press, it provides an opportunity for the judiciary to 
do a good turn for the press. Hence, in this context, the 
press does not have to worry too much, because the record 
of the judiciary has been on their side and successful in 
protecting them. 

But, still the worry remains: who will come to the res- 
cue of the press against the judgements of the courts in 
contempt cases? The emergence of this anxiety, even fear, 
and the resulting silence, is the first sign of encroaching 
tyranny. The fact that it may be from the judiciary rather 
than the executive or the armed forces does not make it 
any the less effective or tyrannical. The press is beginning 
to realise that ultimately its only defence is the power of 
public opinion, to which both the politicians, to a greater 
extent, and the judiciary, to a lesser, have to pay heed. But, 
unlike in the case of threats from politicians in privileges 
and other cases, the public has not been awakened to the 
potential dangers of the attacks on press freedom from the 
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judiciary using the law of contempt. Besides being more 
subtle in its methods, the judiciary is held in high esteem 
_by the public. Which is, ironically enough, to a very con- 
siderable extent a consequence of the unstinting support 
provided by the press. 


The Politicians and the Bureaucracy 

It is no secret why politicians would like to control the 
press. In a democratic polity, the press is a powerful influ- 
ence on the electorate on whom they are dependent for 
their jobs and power. But in a country like India the reach 
of the press is limited primarily to the educated and prop- 
ertied sections in the urban and rural areas. And the 
politicians have to reach deeper down for their electoral 
triumphs, where the influence of the press is limited. 
Hence, they are not completely dependent on the press 
and can even at times challenge it. 

One powerful weapon in their arsenal is privileges. 
However, in spite of the claim of the legislatures to unre- 
stricted, unqualified jurisdiction, courts have over the last 
few decades intervened successfully to restrain the legis- 
latures and protect the fundamental rights of individual 
citizens and, to an extent, the press. Partly this is because 
until now it is the state, not Central, legislatures which 
have been involved. More importantly, whatever may be 
the theory expounded by the experts, the judiciary has been 
able to get the support of the press and, most importantly, 
the public. Hence, the danger that the legislatures can run 
rough shod over the Constitution as far as due process and 
fundamental rights are concerned, has to some extent been 
contained by the courts. However, the more important 
point now is that the judiciary has failed to clarify its stand 
on freedom of the press in relation to legislative privileges 
adequately in the Searchlight and the 1964 UP Assembly 
cases as noted above. 
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The politicians also have a wider and, in the end, prob- 
ably more effective range of inducements and disincentives 
to bring the press around, which are not available to the 
judiciary. The press for the most part cannot offer its total 
support to the politicians if it is to retain its readership 
which has traditionally looked for independence, investi- 
gation, opposition and credibility in it. Besides, by offering 
full and unconditional support that the politicians expect, 
it will lose whatever influence it may have over them. 

The indication in the heading of this section that, in 
considering the executive, the bureaucracy is to be treated 
separately from the politicians may be surprising. How- 
ever, though the bureaucracy is supposed merely to 
implement the policies of the party in government, in re- 
ality it exercises great power by virtue of the bureaucrats’ 
ability to influence the politicians, an ability which comes 
not only from their being much more educated and able, 
but also from long and continuous experience in diverse 
positions in the administration. That such a phenomenon 
is not so unusual even in advanced democracies was seen 
nationally when a few years ago Doordarshan broadcast 
the very popular series from Britain called “Yes, Minis- 
ter”. However, unlike the politicians, the bureaucrats are 
relatively insulated from the immediate pressures of the 
electorate, which is mediated through the politicians in 
power. But participating in governance, they too have the 
need to influence and control the press. 

As far as the judiciary is concerned, the bureaucrats 
for their part have largely been advising the politicians 
that failure to respect judicial decisions will weaken the 
political establishment itself and, hence, be against their 
own long-term interests, if not downright suicidal. The ju- 
diciary, however, see the bureaucrats as not merely the real 
decision makers behind the political thrones, but also as 
relatively soft targets. Given their popular appeal and 
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power within the democratic framework, the judges find 
it difficult to take on the politicians directly to enforce their 
decisions. Hence, they try to haul up the higher and even 
lower bureaucracy and other arms of the administration 
like the police, and threaten them with contempt. But with 
the jailing of Mr. Vasudevan, senior IAS officer from 
Karnataka who has been seen by his fellow officers to be a 
good man, for non-implementation of court orders in a 
contempt case judgement, the Supreme Court may have 
taken a step too far. Not only are the bureaucrats upset 
that one of their own has been unjustly victimised by the 
senior judges of the Supreme Court. (Which no doubt raises 
the question whether there can be one yardstick for the 
bureaucracy and another for the rest of us). They also real- | 
ise that it is a crucial case in determining who is the master 
and who decides and implements the nation’s agenda. In 
this context, it should surprise nobody if the senior bu- 
reaucracy is receptive to ideas to clip the judiciary’s 
excessively discretionary powers under the contempt law, 
if not repeal the law altogether. Additionally, pulling out 
the judiciary’s teeth may also render the judiciary more 
pliable, which may be of invaluable assistance in imple- 
menting the new national reform agenda effectively and 
efficiently. 

In relation to the judiciary, the executive has the power 
not only of appointment of judges, but also promotions, 
transfers and post-retirement assignments. The latest of the 
post-retirement appointments is the statutory provision 
that only a retired Supreme Court judge can be appointed 
as the Chairman of the Human Rights Commission. The 
judiciary has, in the name of judicial independence and 
through a series of judgements, been partly successful in 
wresting control of appointments and transfers, but, 
unsurprisingly perhaps, has remained silent on post-retire- 
ment assignments. 
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Hence, while the judiciary has, to some extent, been 
able to resist the legislatures and the executive and protect 
fundamental rights, it has also been useful to the execu- 
tive in implementing its agenda not merely on policy 
matters, and also, increasingly, even in day-to-day, routine 
administrative matters. It cannot be said to pose a major 
challenge to the power of the politicians and the bureauc- 
racy, particularly at the Centre. 

From the point of view of the press, the politicians are 
ultimately less of a threat to its freedom than it appears, 
because they need it in order to get elected. Whereas the 
politicians are more vulnerable to the press because of its 
ability to influence the electorate, the judiciary is more 
vulnerable directly to the executive than to public opinion 
and, ultimately, the press. 

The press remains the enfant terrible inherited from the 
national movement. It is the relatively independent and 
unpredictable factor, in spite of the various inducements, 
disincentives, pressures and threats. To preserve its inde- 
pendence, which is what its readership and the public 
expect, it has to resist the politicians in power and in the 
legislatures and the bureaucracy, on the one hand, and the 
judiciary, on the other. Contempt of court and privileges 
of legislatures are two important weapons that its adver- 
saries have in their armoury. 


The Dangers Ahead 

But, it may be asked, are not these conflicts being contained 
by our democratic polity? Is not “the system” reasserting 
itself to bring things under control and itself back into 
democratic equilibrium? If this indeed is the case, are we 
not exaggerating the damage to democratic norms and in- 
stitutions and to political stability, and getting unduly 
worried? Even if there is substantial truth in these asser- 
tions, there is hardly any reason for complacency. Until 
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now, the manner of resolving the conflicts over privileges 
and contempt has been by sidetracking them and/or leav- 
ing them hanging in midair. They have not been resolved 
directly and conclusively. In fact, these conflicts are increas- 
ingly getting worse each time round. 

This is clear if, for example, one looks at the various 
resolutions and actions of the Tamil Nadu Assembly in re- 
lation to the press on the privileges issue over the last three 
decades. In any case, conflicts over privileges have occurred 
at the level of the states’ legislatures and the high courts. 
And they have been “resolved”, or left unresolved, at the 
Central level. What happens if conflicts on these issues 
were to occur at the level of Parliament and the Supreme 
Court? Only the power of public opinion can restrain the 
politicians from running rough shod over due process and 
fundamental rights. And the public has been strongly in 
favour of judicial review in the area of legislative privi- 
leges, which has been a restraining factor as far as the 
politicians are concerned. 


The Authoritarian Alternative 

How then can things be brought under control? What is 
the alternative? There is a growing body of influential opin- 
ion that believes that such clashes are growing in frequency 
and intensity because of the lack of a firm guiding hand at 
the helm of affairs to keep the different individuals, social 
groups and institutions under control, as, for example, Mrs. 
Indira Gandhi is supposed to have done. And that we need 
such a leader and party today to prevent social tensions 
leading to open clashes in these and other areas and issues 
to the detriment of the different institutions and of the state 
and democracy in general. Further, it is argued that, this is 
even more necessary when the nation has embarked on a 
new, fresh agenda and reforms to promote faster economic 
growth and achieve greater prosperity through the private 
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sector. Greater discipline and commitment to increased 
productivity on the part of the workers in the factories as 
well as lowering of social and political tensions and con- 
flicts in the wider society are deemed essential to the 
success of the new strategy. | 

There are two ways that the political elite—the top 
politicians and senior bureaucracy—is addressing this situ- 
ation. One way is to attempt to de-politicise the masses 
and reduce social tensions and conflicts by distracting them 
with the modern version of the Roman circuses—fashion 
shows, popular film music, newspaper gossip and celeb- 
rity columns, “mindless” TV soap operas and other forms 
of entertainment. Another is to attempt enlisting the judi- 
ciary to do things that within the present democratic 
framework the politicians are not willing and/or able to 
do and that the bureaucracy given its position and role 
cannot implement by itself. In the years to come the very 
nature of the reforms are bound to increase further the al- 
ready increasing inequalities of income and wealth. This 
is because they are based almost exclusively on encourag- 
ing the private sector and its values of profit, consumerism, 
greed and ostentatious display of wealth. Social justice has 
been put on the backburner and the poor, more so the ru- 
ral poor, have been almost completely forgotten. It is not 
difficult to envisage a scenario where those having little 
or no share in the new national prosperity become increas- 
ingly discontented and restless. And in which there are a 
growing number of calls to put down the consequent so- 
cial unrest with an iron hand. 

In such a situation it is hardly surprising that it is not 
our present-day politicians but the courts that are increas- 
ingly seen as our last hope for an orderly and civilised 
society and polity. This is not merely in the context of the 
perceived deterioration of the quality or calibre of our leg- 
islators—their lack of education, their corruption, their 
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criminality, their lack of respect for democratic and Con- 
stitutional norms, etc. But also of the increasing 
ungovernability of the polity, of different social groups and 
institutions at loggerheads, of unsatisfactory compromises 
between different individuals, groups, leaders, factions and 
parties, decisions increasingly postponed and reversed, 
endless delays and interminable goings back and forth, of 
intractable issues dragging on endlessly with no resolu- 
tion in sight. There is also the perceived failure to deal 
with indiscipline among the industrial workers and the 
unrest and agitation among the poorer sections of society. 
Consequently, there is a yearning for someone to take con- 
sidered, clear-cut and final decisions, not swayed by 
different interests and pressures, but based solely on the | 
merits of the case, for unwavering and ruthless implemen- 
tation, for getting things done, and for bringing the 
uncontrollable individuals, groups and institutions to heel. 

And it is to this yearning of what can be called “the 
party of order and of reform” that the judiciary can be said 
to be responding. Traditionally, courts were expected to 
pronounce only on procedure and not on substance. But, 
there has in recent decades been an increasing tendency 
for the courts to rule on not merely broader questions of 
policy, but also on day-to-day administrative issues and, 
even, oversee their implementation. Increasingly, the judi- 
ciary has come to see itself as the arbiter of the nation’s 
destiny in a situation where it is perceived that the politi- 
cal elite has failed the nation. (Unsurprisingly, this is very 
similar to the military’s self-image and justification for its 
influence in and takeover of governance in Pakistan). For 
their part, increasingly the politicians and bureaucracy find 
it convenient to pass on not merely some of the most knotty 
and intractable issues and problems to the judiciary, but 
even routine matters which they find difficult to decide 
and implement. 


180 COURTS LEGISLATURES MEDIA FREEDOM 


For this role and agenda, the judiciary is getting sup- 
port from those sections who have a stake in the existing 
social order—the propertied upper and educated and pro- 
fessional middle classes, especially those from the urban 
areas. Incidentally, these sections also happen to be largely 
upper caste and from the majority Hindu religion. 
Unsurprisingly, they not only find little in common with 
the kind of politicians from the backward classes, sched- 
uled castes and tribes and religious minorities that Mrs. 
Gandhi brought into positions of power from the early 70’s 
onwards as part of her new popular agenda. But they have 
been increasingly alienated by that political agenda itself 
which they unhesitatingly dub “populist,” meaning 
thereby that it was not based on what they consider is right 
and good for society, but rather as based on vote-gather- 
ing considerations by pandering to the masses. Not 
surprisingly, they tend to identify what is right and good 
with what they think is good for themselves. Considering 
that they share a common social background with most of 
the judiciary, it is hardly surprising that they also share a 
common socio-economic ideological perspective. And it 
may not be an accident that these are the very sections 
who are increasingly the supporters and beneficiaries of 
the economic reforms and the new national agenda of the 
last two decades. 

However, governance by judicial fiat with the back- 
ing of the power of contempt undermines the very basis 
of democratic society and polity. Merely listening to ex- 
perts and different parties in a court of law and 
pronouncing decisions after due consideration of diverse 
viewpoints, does not by itself ensure the participation of 
the citizens in decision-making. Or that the decisions 
taken will be in the interest of and reflect the aspirations 
of the common: people. Besides, the judicial system does 
not provide for the flexibility required for day-to-day 
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administration and the play of different ideas, interests and 
aspirations. Once given, even the judges find it difficult to 
modify or reverse their orders. This is in the very nature of 
the judicial system which is meant to lay down guidelines 
and basic principles for the long term, if not for ever. 

Hence, this kind of governance can at best be the be- 
nevolent dictatorship of a paternalistic elite, whether of 
the judiciary by itself or, more likely, as allied or subservi- 
ent to the bureaucracy and the ruling politicians. (The 
judiciary by itself can hardly achieve, even if it aspires to, 
the independent power to control the state, like, for exam- 
ple, the armed forces in a military dictatorship). What 
modern democracy promises is rather that the common | 
people can be masters of their own destiny, that is, a gov- 
ernment of, by and for the people. It may be that this ideal 
is rarely, if ever, fully realised in actual practice. But 
progress towards that ideal can be achieved only through 
the citizens’ active involvement in the democratic process 
and decision-making. Ideally, this kind of decision-mak- 
ing is based on open discussion, in a climate free of fear. It 
necessarily involves the articulation of diverse points of 
view and the play of different interests, the seeming disor- 
der of public debate and questioning by assemblies of 
various kinds and at different levels, and the containment, 
if not resolution of tensions and conflicts often by unclear 
and ambiguous compromises. 

But democracies are none the weaker for all that. (In 
fact, comparing the British and US experience with that of 
countries like Germany or Spain in the 19th and 20th cen- 
turies in the advanced Western world, for example, or the 
Indian with the Pakistani or Sri Lankan in our less devel- 
oped neighbourhood in more recent times, should be 
enough to refute the belief that democracies are inherently 
less stable and less conducive to good decision-making and 
to rapid economic growth than dictatorships). In fact, the 
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complex processes of governance in a socially very diverse, 
rapidly modernising economy can hardly be handled in 
the courtrooms backed by fear of the power of contempt. 


What is to be Done? 

To return to the first questions: How can the relations be- 
tween different institutions which are essential in any 
parliamentary democracy be maintained along democratic 
and constitutional lines? How can the rule of law, funda- 
mental rights and democracy be protected? 

To start with, the idea which has come to be widely 
held even among the intelligentsia that the Constitution 
confers absolute power on the legislatures in the area of 
privileges, needs to be refuted publicly. Over the last three 
decades, legislators at the state and central levels are in- 
creasingly convinced that their privileges are supreme and 
they can do anything under the law and the Constitution. 
Proponents of this theory claim that there are and can be 
no restrictions in law as per our Constitution with regard 
to scope, definition, procedure, punishment of any kind, 
in theory at least. Since the Constitution had originally lim- 
ited privileges to those that the British House of Commons 
had at the time of the commencement of the Constitution, 
they are convinced that centuries of British constitutional 
precedent are there to back up these claims. 

It is probably understandable that politicians hold and 
promote such a belief since it is in their interest to do so. 
What is really astonishing is the support of many legal 
and constitutional scholars who have their blinkered eyes 
glued firmly to the books by British and, following them, 
Indian constitutional authorities, and fail to relate their 
reading to the society around them. The consequent legiti- 
macy granted to the oppressive and tyrannical resolutions 
passed and punishments imposed by the legislatures, 
strengthens the executive’s hand in carrying out their 
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orders and the public’s acceptance of them. Unfortunately, 
reasoned and scholarly refutations of such conceptions by 
legal and constitutional scholars pointing out that the prec- 
edents cited in defence of such notions are outdated and 
not in use for centuries, have been few and far between. 

Further, the threat the two provisions of legislative 
privileges and contempt of court can pose to democratic 
freedoms and rights has led many to wonder whether they 
are really needed and, if they are, then in what form. In 
the US system, for example, both are much more circum- 
scribed and interpreted differently. Traditionalists argue 
that these provisions are required in order to ensure that 
the respective institutions have the necessary authority in 
relation to other political institutions and in society in gen- » 
era!. Without them, these institutions would not be able to 
perform their functions in the framework of a democratic 
society. Each of them would not be able to be the check 
and balance on the others that has been deemed necessary 
for a democratic polity. 

Other suggestions have also been made in this regard. 
For a long time, many editors, commentators and judicial 
experts have argued for the codification of privileges as a 
way in which the press and the people can “know where 
they stand”. In fact, Constitutional expert, A.G. Noorani, 
has argued that the Constitutional provision itself by stat- 
ing “shall be such as may from time to time be defined by 
Parliament by law”, makes it mandatory that privileges 
should be codified. In the light of our recent experience, it 
can be argued that they should be codified not merely in 
such a manner as to preserve and protect fundamental 
rights, due process and constitutional norms, but their use 
for oppressive and tyrannical purposes should be explic- 
itly rejected. More or less the same thing should apply to 
contempt of court provisions. 

In needs to be pointed out, however, that other 
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experts contend that codification will make privileges 
justiciable and, hence, will give the courts priority or su- 
premacy over the legislatures. This may not only upset the 
necessary balance between the different democratic insti- 
tutions but also violate the principle of supremacy of 
Parliament as the representative of the people. Some also 
argue that rather than attempting to freeze them by codifi- 
cation, it may be advisable to allow the relations between 
the institutions to be guided by practice and precedent. 
The argument goes on. 

With regard to the judiciary another suggestion that 
has, surprisingly, emerged from a respected former Chief 
Justice, Mr. Malimath, who has also after retirement held 
many important judicial positions at the national level, is 
to abolish the contempt provisions of the judiciary alto- 
gether. Not only criminal but also civil contempt, not 
merely by repealing the law but also by amending the rel- 
evant provisions of the Constitution. The various 
provisions that come under contempt law can be dealt with 
under the normal provisions of other, more routine laws, 
he has argued. For example, scandalisation can be dealt 
under the defamation law, obstruction can possibly be dealt 
under criminal law, and so on. This would not only give 
the accused the benefits of due process and other protec- 
tions which are not available under contempt law, but 
would also be less summary and discretionary in its pro- 
cedure. And there are other ways to implement judicial 
decisions. Coming as it does from such a senior judge, this 
very radical suggestion deserves detailed and serious con- 
sideration. However, it is not without its difficulties. It may 
be true that there are other laws and methods by which 
offenders against the judiciary can be brought to book and 
judicial decisions implemented. And it may be that there 
have been abuses of contempt law in many cases because 
of prejudice, self-interest, or whatever. But it should be 
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pondered over whether this proposal will not reduce the 
judiciary to the level of a toothless tiger, at the mercy of 
the executive, especially the bureaucracy, on whom they 
will have to depend to implement their judgements. And 
also, whether it will not shift the balance of power in fa- 
vour of the politicians in the legislatures and governments 
against whose excesses the judiciary has been exercising 
some limited extent of check. In other words, the question 
is, will the “sovereignty” of the judiciary in relation to that 
of the executive and legislature be undermined if the con- 
tempt power is withdrawn completely from it? 

Finally, the question remains, how will any of these 
suggestions be implemented? Because they would be seen 
to be depriving the concerned persons—legislators and 
judges—in the respective institutions of very substantial 
powers. In fact, letting the press and the citizens “know 
where they stand” is arguably precisely what the legisla- 
tors and the judges may not want. In the ambiguity and 
undefined nature of these provisions may lie their power 
to induce fear, to subdue and control the press and the 
citizenry. 

So, how to convince those in positions of authority 
‘and power that they should give up some of their power 
in the broader common interest and for fundamental rights, 
the rule of law and democracy? How to convince them 
that in any democratic society there are different institu- 
tions to provide checks and balances so that no one 
individual or group or institution has absolute power or 
the power to abuse its power? That the different institu- 
tions—the executive, the judiciary, the legislature and even 
the mass media—have important roles to play and should 
be given the respect and independence to play them prop- 
erly? In must be admitted that the prospects for such a 
change do not look very bright, but there is no alternative 
to making the attempt, to try to convince the individuals 
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in the various institutions, and, finally, to mobilising popu- 
lar support for such an agenda. 


The Public as Ultimate Defenders of Freedom 

Now we can formulate the two interlinked ironies or para- 
doxes. On the one hand, the judiciary in the very process 
of upholding the rule of law and the Constitution and of 
trying to provide some semblance of civilised governance 
is becoming increasingly tyrannical, that is the very oppo- 
site of what it set out to be/do in the first place. On the 
other hand, the press, which began by supporting the ju- 
diciary against the politicians in the cause of the rule of 
law, democracy and good governance, has been forced to 
seek the support of the very politicians who it regards as 
threats to that cause in order to preserve its freedom. It 
can plausibly be argued that both these ironies are inevita- 
ble in that they arise from the social context and the 
tensions within it. 

However, by saying that the outcomes result from the 
logic of the situation does not mean that alternative paths 
cannot be taken. Even conceding that there is a strong link 
between governance and the need to influence, if not con- 
trol and subdue the press, the activist judiciary can continue 
its very important and beneficial work, especially in the 
post-Emergency period, of defending democracy and 
constitutional norms, promoting social justice and good 
governance, without threatening press and individual 
freedoms. In a very different context, there is the record 
of the United States Supreme Court which over the last 
five decades has played a very active and pivotal role 
in promoting civil rights and social justice without in any 
way threatening these freedoms. But for that, it will have 
to recognise the limits of its role in society—especially in 
relation to the other pillars of the polity, namely the 
legislature, the executive, the press and the citizenry— 
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and exercise due restraint. 

In conclusion, we can see that these two provisions, 
which are deemed absolutely necessary for a democracy, 
have at the same time the maximum potential to under- 
mine the rule of law, fundamental human rights, 
democratic institutions and functioning, and the civilised 
way of life. They can be used to oppress and terrorise in 
the name of and, indeed, within the framework of the law 
and the Constitution. As far as the press is concerned, it 
may be able to take advantage of the rivalry and tensions 
between the politicians and the bureaucracy on the one 
hand, and the judiciary on the other, to preserve some ma- 
noeuvrability and space for its freedom. However, a 
temporary alliance between the judiciary and the politi- 
cians /bureaucracy for limited common purposes to control 
a difficult-to-control press cannot be ruled out. In the last 
analysis, the press has no alternative but to appeal to the 
public. To get the support of the public, however, it will 
have to play a role that the public expects of it: of inde- 
pendence, of investigation, of commitment to objectivity 
and truth and to the cause of the common people. Only by 
committing itself firmly to freedoms, rights, social justice 
and democracy, can it mobilise the public against any op- 
pressive and tyrannical actions of the legislators and the 
judiciary. But in recent years, it has, partly no doubt in 
response to the new reform agenda, been moving increas- 
ingly in the direction of cheap trivialisation, titillation, 
sensationalism, partisanship and subservience to those in 
power. A gutter press may gain some readers but can hardly 
influence the agenda and destiny of a nation. Hence, it 
will have to make radical changes in its content, report- 
ing, editing, commentaries and agenda. And that, at the 
present time, seems a tall order. 
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The relationship of the judiciary, the political 
establishment, the mass media and the public is 
* vital to the healthy ‘functioning of any democracy. 
In recent years in our country, these relationships 
have become highly tense, conflictual, problematic 
and controversial. Many of these conflicts have 
revolved around axes of contempt of court and 
privileges of the legislatures and also in relation to 
the press and other mass media. The contributions 
to this book explore different facets of these 
relations and their sources and implications for civil 
society and our democratic polity. Further, the 
authors make suggestions towards resolving these 
conflicts and encouraging healthier relations — 
between these key institutions of any democratic 
sotiety< = wae 
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